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National Center for Justice and Rule of LawNational Center for Justice and Rule of Law

MISSION STATEMENT

Focus: issues relating to criminal justice system

Purpose: promote two concepts that make up Center's title

“Justice” basic notions of equality equity fairnessJustice -- basic notions of equality, equity, fairness

“Rule of Law” — Need certain procedures to obtain 
correct result

BOTH NEEDED to insure criminal justice system fulfill its
function

National Center for Justice and 
the Rule of Law

ConferencesConferences

TrainingTraining

ProjectsProjects

PublicationsPublications

Cyber Crime Initiative 

Link w/ national organizations, state-wide agencies to 
develop model projects to facilitate prosecution of persons 
engaged in computer-related crime.
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Promotes awareness of search and seizure principles

National Judicial College
conferences for state trial and appellate judges

Annual Symposium
Address important search and seizure issues,
published in the Mississippi Law Journal

Fourth Amendment Initiative

published in the Mississippi Law Journal.

James Otis Lecture
Annual lecture by noted scholar.

Computer Searches and Seizures
Judicial and prosecutor training w/ NAAG
and Mississippi State University

publications at  www.NCJRL.org

Cyber Crime and Digital Evidence 
Publications / Projects

lots on line at   www.NCJRL.org

including:

Email delivered Cyber Crime Newsletter

Internet Victimization Symposium

Materials  on computer-related crime

Annual Fourth Amendment Symposiums
2002:  Technology
2003:  Race & Ethnicity
2004:  "Tools" to Interpret 
2005:  Computer Searches and Seizures
2006:  Role of Objective vs. Subjective Intent
2007:  Independent State Grounds
2008: Border Searches -- digital and physical

all at WWW.NCJRL.org

2008:  Border Searches -- digital and physical

2009:  "Great dissents“

2010:  Fourth Amendment Rights of Children

2011:  The Future of the Fourth Amendment

2012:  William Rehnquist’s Fourth Amendment
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4 day search and seizure course

Comprehensive Search and Seizure for Judges

Grant-funded Judicial courses

Reno         -- May 6-10, 2012

check scholarships!

digital search and seizure courses

Computer Searches and Seizures for Trial Judges

OXFORD, MS   -- Dec 8-9, 2011
April 2-3, 2012

Technology-Assisted Crimes Against Children: 

Pretrial Motions Practice
Reno -- May 3-4, 2012

ICAC courses

Trial Issues in ICAC cases
tbatba

(materials on-line)
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ICAC courses

Internet Child Pornography

Oxford – Oct 17-18

WEBINARS on Internet 
Technology

 Web Browsing 101Web Browsing 101 –– Jan. 12Jan. 12

 Hiding Tracks on the WebHiding Tracks on the Web –– Feb. 23Feb. 23

 Interactive MediaInteractive Media –– Mar 30Mar 30 Interactive MediaInteractive Media Mar. 30Mar. 30

 Mobile DevicesMobile Devices –– Apr. 20Apr. 20

 PeerPeer--toto--Peer TechnologiesPeer Technologies –– May 11May 11

 Emerging Uses/Cutting Edge TechnologiesEmerging Uses/Cutting Edge Technologies –– June 22June 22

recorded/ live at NCJRL.org

NCJRL.org
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new law school

Amendment IV

Reasonableness clause:  

The right of the people to be secure in their 
persons, houses, papers, and effects, 
against unreasonable searches and seizures, 
shall not be violated,

Warrant clause:

and no Warrants shall issue, but upon probable 
cause, supported by Oath or affirmation, and
particularly describing the place to be searched, 
and the persons or things to be seized.

how many times daily?
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structure of 4th Amendment 
analysis 

IN EVERY CASE, ....

1.  Does the 4th Apply?

A. Gov't activity: "Search" or "Seizure"

see memo 
in tab#1 
for outline

A.  Gov t activity: Search   or  Seizure   

B.  Protected interest:  liberty, possession, privacy

2.  Is it Satisfied?
 "Reasonable" "Reasonable" 
 Warrant Clause requirementsWarrant Clause requirements

[3.  Remedies?]

Applicability:

"Search" Defined

"Seizure" Defined 

What Amendment Protects:

Liberty, privacy, possession

Limitations: open fields, abandoned property, private
search doctrine, voluntary exposure, assumption of risk

Standing: Who is Protected

Satisfaction:
 Reasonableness tests

 Searches without Warrants:
exigent circumstances -- vehicles -- inventories
frisks -- plain view -- consent

 Meaning of Probable Cause, Articulable Suspicion

 Warrant Issuance and Review

 Warrant Execution Issues

 Vehicle Searches and Seizures

 Informants

Exclusionary Rule
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day #4:  digital searches and seizures

Federal vs. State guarantees

States free to interpret OWN constitution to
provide more protections to individuals

 increasing trend:  PA, CT, OR, …..

 contra    CA, FL, … prohibited from doing so

 Symposium, 77 Miss. L.J. 1 (2007) 
lots of info on developments ....lots of info on developments ....

The Fourth AmendmentThe Fourth Amendment
Its History and Interpretation

Thomas K. ClancyThomas K. Clancy

• 10% Internet Discount

• Free Supplements – www.NCJRL.org

www.cap-press.com/books/1795
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Supreme Court Case 
Supplement

all cases since 2008 term summarized

including pending cases this termincluding pending cases this term

See Divider #1

Free updates at www.NCJRL.org

 registration
 agendas
 publications
 course descriptions
 scholarship info

this course

Power points, videos, binder materials
available at:

WWW. NCJRL.org
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Structure of Search and Seizure Analysis ©

Thomas K. Clancy

Director, National Center for Justice and the Rule of Law
Research Professor, University of Mississippi School of Law

The Fourth Amendment

The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but
upon probable cause, supported by Oath or affirmation, and particularly describing the place
to be searched, and the persons or things to be seized.

Analytical structure of all Fourth Amendment claims

Step #1.  Does the Fourth Amendment apply?
part A:  Does the governmental activity constitute a “search” or “seizure”?
part B:  Does that activity invade an individual’s protected interest, that is, her
right to be secure?

Step #2.  If the Amendment applies, is it satisfied?

Step #3.  If the Amendment applies but is not satisfied, is there an available remedy?

Contact information

Thomas K. Clancy
National Center for Justice and the Rule of Law
University of Mississippi School of Law
P.O. Box 1848
University, MS 38655

662-915-6918
tclancy@olemiss.edu 

SOURCE:  Thomas K. Clancy, The Fourth Amendment:  Its History and Interpretation (Carolina
Academic Press 2008)   www.cap-press.com/books/1795 

© Copyright, Thomas K. Clancy, 2010.
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1  This material is based on Chapter 1 of Thomas K. Clancy, The Fourth Amendment:  Its
History and Interpretation (Carolina Academic Press 2008)  www.cap-press.com/books/1795 

2  E.g., United States v. Aukai, 497 F.3d 955 (9th Cir. 2007) (en banc) (noting that there are
700 million airline passengers boarding commercial flights in the United States each year).

3  The classic analysis of this point is in Charles E. Moylan, Jr., The Fourth Amendment
Inapplicable vs. The Fourth Amendment Satisfied:  The Neglected Threshold of “So What?,” 1977
S. ILL. L.J. 75.  Judge Moylan often emphasizes the same point in his opinions for the Court of Special
Appeals of Maryland.  E.g., Brummell v. State, 685 A.2d 835 (Md. Ct. Spec. App. 1996).

OVERVIEW:  Analytical Structure of all Fourth Amendment Claims1

The Fourth Amendment is the most implicated and litigated portion of the Constitution.2  In
analyzing any case involving a Fourth Amendment claim, three separate questions must be answered.
First, is the Amendment applicable?  The applicability question, in turn, is a two–sided inquiry:  (a)
does the governmental activity–which must be either a search or a seizure–invade (b) an individual
interest protected by the Amendment?  If the Amendment does not apply, that ends the inquiry; it
does not matter if the governmental actions are reasonable or not.3  Second, if the Amendment does
apply, is it satisfied?  If it is found that the Amendment is applicable but not satisfied, a third question
must be answered:  what is the remedy, if any, for the violation?  That third question is not a Fourth
Amendment issue, given that the Supreme Court has, since 1974, stated that the exclusionary rule is
not constitutionally mandated.  My treatise is structured to provide analysis of these three questions.
An overview is offered here.

Step #1.  Does the Fourth Amendment apply?

Unless a “search” or “seizure” invades a protected interest, the Amendment does not apply
and there is no inquiry into the reasonableness of the governmental activities.  The applicability step
is a two–sided question:

Part A:  Does the governmental activity constitute a “search” or “seizure”?

The Fourth Amendment is applicable only to governmental activity; it does not regulate
private searches and seizures.  As a consequence, a rather complex jurisprudence has developed to
distinguish between governmental searches and private party searches.  Moreover, the Amendment
applies to only two types of governmental activity:  searches and seizures.  These terms are not self-
defining.

Searches.  The word “search” is a term of art in Fourth Amendment jurisprudence and is not
used in its ordinary sense.  The conclusion that a search has occurred varies depending on the type
of governmental activity utilized to obtain the evidence.  That activity may include physical
manipulation, visual observation, or other use of the senses, as well as the employment of
instrumentalities such as a dog’s nose or technological devices.  In Supreme Court jurisprudence,
physical manipulation by the police comes closest to a common sense understanding of what is a
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4  392 U.S. 1 (1968).

5  499 U.S. 621 (1991).

search.  That literal view must be contrasted with other situations, particularly those involving sense-
enhancing devices, where the legal definition is divorced from the ordinary meaning of the term, thus
permitting the Court to conclude that no search has occurred.  The use of technological devices to
learn something that otherwise would not be discovered is so rapidly expanding that it is difficult to
grasp the myriad ways the government can obtain tangible evidence or information.  Unfortunately,
the Court has not provided a comprehensive definition of the concept of a search to ascertain when
the Amendment is implicated by a device that the government employs.

Seizures of persons.  The Supreme Court’s attempts to define a seizure of a person are of
surprisingly recent vintage.  Only in 1968 did it confront the issue directly for the first time.  That
case, Terry v. Ohio,4 remains viable today as a basic source of understanding what the concept of a
seizure means.  In Terry, Officer McFadden was walking his beat when he observed three men whom
he believed were planning to rob a store.  He approached them, identified himself as a police officer,
and asked their names.  When one of the men, Terry, “mumbled something” in reply, the officer
grabbed Terry and patted down the outside of his clothing, ultimately recovering a pistol.
Recognizing that the Fourth Amendment applied when the officer took hold of Terry and patted down
the outer surfaces of his clothing, the Court provided a broadly-stated view of a seizure:  “whenever
a police officer accosts an individual and restrains his freedom to walk away, he has ‘seized’ that
person.”

This definition, which is used repeatedly in later cases, involves two elements:  accosting and
restraint of freedom.  The Terry Court noted, however, that “[o]nly when the officer, by means of
physical force or show of authority, has in some way restrained the liberty of a citizen may we
conclude that a ‘seizure’ has occurred.”  Thus, beginning with its first effort to define a seizure, the
Court recognized two ways in which an officer can seize a person:  by physical force or by show of
authority.  Adding precision to these two concepts in subsequent cases has proven to be difficult and
controversial.  Although the Court has since comprehensively–and more concretely–defined the
concept of a seizure, it has continued to recognize that a seizure only results from either the
application of physical force or through a show of authority.

After Terry, the Court eventually settled on the “reasonable person” test to define a seizure,
which focused on the objective aspects of the encounter’s effect on the mind of a reasonable person
and asked the question whether a reasonable person would feel free to leave.  That test was widely
viewed as implicating the Fourth Amendment early in the encounter, focusing exclusively on the
coercive nature of the police officer’s words or conduct.  A citizen’s reaction to that coercive activity
was immaterial.

In 1991, in California v. Hodari D.,5 the Supreme Court redefined the concept of a seizure.
That case establishes that a seizure occurs only when a suspect submits to a show of authority or is
physically touched by law enforcement officials, who do so with the intent to seize.  A seizure may
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6  United States v. Jacobsen, 466 U.S. 109, 114 (1984).  Jacobsen observed that, although
“the concept of a ‘seizure’ of property is not much discussed in our cases, this definition follows from
our oft-repeated definition of the ‘seizure’ of a person within the meaning of the Fourth
Amendment–meaningful interference, however brief, with an individual’s freedom of movement.”
Id. at 114 n.5.

7  Horton v. California, 496 U.S. 128, 133 (1990).

result in either a stop or an arrest but it may only occur in one of those two ways.  Seizures from
physical contact require two elements:  touching and an intent to seize, with that intent measured
objectively.  In the vast majority of cases involving physical restraint, the question whether an intent
accompanied that restraint is obvious and no extended analysis is needed.  Show of authority seizures
also require two elements: a show of authority and submission.  The submission must be in response
to a show of authority that a reasonable person would interpret as a demonstration of the officer’s
intent to seize.  Show of authority seizures require determining if, when, and how the person accosted
submits.  If the suspect responds inappropriately to a specific command, that response may not be
considered submission or a fruit of that command.  There has now developed a substantial body of
case law and commentary addressing the implications of the Hodari D. definition.  The case law
demonstrates that the police have adapted their tactics to take advantage of that definition, resulting
in a dramatic shift in the Fourth Amendment balance between security and law enforcement in favor
of the police.

Seizures of property.  To determine if a seizure of property has occurred, the Court has often
repeated the following definition:  a “‘seizure’ of property occurs when there is some meaningful
interference with an individual’s possessory interests in that property.”6  It has sometimes also stated
that a seizure “deprives the individual of dominion over his or her property.”7  One could question
whether such definitions adequately convey the full nature of the individual’s interests implicated by
a seizure and some observations regarding that matter are offered.  Nonetheless, the Court’s inquiry
has focused on possession and lower court opinions relentlessly reflect that focus.  Unlike seizures
of persons, seizures of property have generated comparatively little Supreme Court case law and the
definition has been relatively stable.  Most seizures of property are obvious takings of physical
possession and require little analysis.  There are some situations where a property seizure is not so
patent, including those in which the property is in transit and unaccompanied by the owner.  Other
conceptual problems include using the Supreme Court’s definition of a seizure of property in cases
involving the acquisition of digital evidence or other intangible property.

part B:  Does that activity invade an individual’s protected interest, that is, her
right to be secure?

If the individual does not have a protected interest, actions that might otherwise be labeled
a search or seizure do not implicate the Fourth Amendment.  If a person has a protected interest, then
the applicability question turns on whether the governmental techniques used to obtain tangible
things or information are considered searches or seizures.  The Supreme Court has identified three
interests protected by the Amendment:  liberty; possession; and privacy.  A seizure implicates a
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8  Anthony G. Amsterdam, Perspectives on the Fourth Amendment, 58 MINN. L. REV. 349,
385 (1974).

9  United States v. Padilla, 508 U.S. 77, 82 (1993) (per curiam).

10  Rakas v. Illinois, 439 U.S. 128 (1978).

11  Brendlin v. California, 551 U.S. __, 127 S. Ct. 2400 (2007).

12  387 U.S. 294, 315 (1967).

13  389 U.S. 347 (1967).

person’s liberty or possessory interests; a search implicates a person’s reasonable expectation of
privacy.

The Fourth Amendment protects “[t]he right of the people to be secure in their persons,
houses, papers, and effects.”  There are two aspects to the analysis of this provision:  what objects
are protected; and to what extent is each object protected?  Grammatically, there is a relational aspect
to the right set forth in the Amendment, which speaks of certain objects protected–people, houses,
papers, and effects.  But those objects are not absolutely shielded.  Instead, the right to be “secure”
is protected.  If one does not know what is protected by the Amendment, then it cannot be determined
what the government can do without implicating it.  If one does know what is protected,
governmental intrusions of that protected interest must be analyzed to determine whether they are
considered a search or seizure and accordingly justified as reasonable.  As one distinguished
commentator has observed: “The key to the Amendment is the question of what interests it protects.”8

Currently, according to the Supreme Court, “[e]xpectations of privacy and property interests
govern the analysis of Fourth Amendment search and seizure claims.”9  Following that command,
one must distinguish between searches and seizures.  Seizures of property implicate a person’s right
to possess it; seizures of persons implicate that person’s liberty and freedom of movement; and
searches implicate a person’s reasonable expectation of privacy.  As a consequence, it must be
determined which individual interest has been affected by the governmental action.  To illustrate,
although mere passengers in an automobile ordinarily have no recognized reasonable expectation of
privacy impacted by a search of the vehicle,10 they do have a right to challenge the stop of a vehicle
in which they are riding because they are seized when the vehicle is stopped.11

The Supreme Court initially grounded Fourth Amendment protections in common law
property concepts.  Pursuant to that property–based analysis, the Court created a hierarchy of
property rights and restricted the ability of the government to search and seize to only those situations
where the government had a superior property right.  It also used property concepts to limit the
protections of the Amendment to the physical aspects of the four objects listed in the Amendment,
dividing the world into areas that were constitutionally protected and those that were not.  Those
property–based theories were repudiated by the Court in Warden v. Hayden12 and Katz v. United
States.13
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14  E.g., Kyllo v. United States, 533 U.S. 27 (2001).

15  Alderman v. United States, 394 U.S. 165, 176 (1969).

16  United States v. United States Dist. Court, 407 U.S. 297, 313 (1972).  Accord Welsh v.
Wisconsin, 466 U.S. 740, 748 (1984); Payton v. New York, 445 U.S. 573, 585 (1980).

17  See, e.g., Wilson v. Schnettler, 365 U.S. 381, 394 (1961) (Douglas, J., dissenting) (“Under
the Fourth Amendment, the judiciary has a special duty of protecting the right of the people to be let
alone . . . .”).  But see Katz v. United States, 389 U.S. 347 (1967) (the Fourth Amendment is not
coextensive with any right to be left alone).

18  See, e.g., Ker v. California, 374 U.S. 23, 32 (1963) (“Implicit in the Fourth Amendment’s
protection from unreasonable searches and seizures is its recognition of individual freedom.”).

The Court in the last third of the twentieth century adopted and generally still employs the
reasonable expectation of privacy test to define, in large part, the right to be secure.  To have a
protected interest, that two-pronged test requires that a person exhibit a subjective expectation of
privacy, which must be recognized by society as reasonable.  Pursuant to that test, the Court has
created a hierarchy of expectations, with long lists of situations where it has found either no
reasonable expectation of privacy or a reduced one.  If no reasonable expectation of privacy is found
(and no other protected interest is present), the Amendment is inapplicable to regulate the government
action.  If the Court finds a reduced expectation of privacy, the governmental intrusion has been
almost uniformly upheld, with the Court utilizing a test for reasonableness favorable to the
government.

As the reasonable expectation of privacy test has demonstrated its limitations, the Court has
sometimes looked beyond that approach to find other values that animate the right to be secure.  Now,
the Court recognizes that the Amendment protects certain property interests as such, as well as
possessory and liberty interests.  Hence, although the Court in adopting the expectations test
emphatically rejected a property–based analysis, that ground has regained viability.  The home has
a special status as a protected place,14 even when the owner is not present.15  Indeed, the physical
entry into the home has been described as the “chief evil against which the wording of the Fourth
Amendment is directed.”16

As to the person’s right to be secure from an unreasonable seizure, that interest has been
variously described as the right to be left alone,17 individual freedom,18  the “inviolability of the
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19  Wong Sun v. United States, 371 U.S. 471, 484 (1963).

20  See, e.g., Maryland v. Wilson, 519 U.S. 408, 412-13 (1997) (discussing driver’s and
passenger’s liberty interests when a police officer orders them out of a lawfully stopped car); Michigan
v. Chesternut, 486 U.S. 567, 573 (1988) (seizure occurs when a reasonable person concludes he is not
free to leave); United States v. Martinez-Fuerte, 428 U.S. 543, 557-58 (1976) (routine traffic stop may
intrude on a motorist’s right to uninterrupted free passage).

21  392 U.S. 1 (1968).

22  See Horton v. California, 496 U.S. 128, 134 (1990) (seizure of article in plain view does
not involve invasion of privacy but does invade owner’s possessory interest).

23  United States v. Jacobsen, 466 U.S. 109, 113 (1984) (“‘search’ occurs when an expectation
of privacy that society is prepared to consider reasonable is infringed,” whereas “‘seizure’ of property
occurs when there is some meaningful interference with an individual’s possessory interests in that
property”).

24  E.g., Oliver v. United States, 466 U.S. 170, 183-84 (1984) (holding that open fields are
not protected by the Fourth Amendment); Hester v. United States, 265 U.S. 57, 59 (1924) (same).

25  277 U.S. 438 (1928), overruled by Katz v. United States, 389 U.S. 347 (1967).

person,”19 and the right of free movement.20  In Terry v. Ohio,21 which involved the stop and frisk of
a person, the Court emphasized the words chosen by the Framers to define the nature of the interest
protected, asserting that the “inestimable right of personal security belongs as much to the citizen on
the streets of our cities as to the homeowner closeted in his study to dispose of his secret affairs.”
Indeed, the Court said: “‘No right is held more sacred, or is more carefully guarded, by the common
law, than the right of every individual to the possession and control of his own person, free from all
restraint or interference of others, unless by clear and unquestionable authority of law.’”

As to effects, the Court has clearly distinguished one other protected interest in addition to
privacy, that is, the individual’s possessory interest in an object.22  This has occurred in the context
of distinguishing between searches and seizures: although a search implicates privacy concerns, a
seizure implicates the person’s interest in retaining possession of his or her property.23

There are other indications of a broader meaning to the concept of security.  Indeed, although
often unstated in Supreme Court opinions, the essential attribute of the right to be secure is the ability
of the individual to exclude the government from unreasonably searching or seizing one’s person,
house, papers, and effects.  Without the ability to exclude, a person has no security.  With the ability
to exclude, a person has all that the Fourth Amendment promises: protection against unjustified
intrusions by the government.

The Fourth Amendment provides that the right of the people to be secure against unreasonable
searches and seizures applies to four specified objects–persons, houses, papers, and effects.  The
government can intrude into any non-protected item at will because the Fourth Amendment is
inapplicable.24  Interpreting the Amendment literally, the Court in Olmstead v. United States25 and
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26  389 U.S. 347 (1967).

27 E.g., Kyllo v. United States, 533 U.S. 27, 34 (2001).

28  New Jersey v. T.L.O., 469 U.S. 325, 340 (1985).

29  Berger v. New York, 388 U.S. 41, 75 (1967) (Black, J., dissenting).

30 E.g., New Jersey v. T.L.O., 469 U.S. 325, 341 (1985); Terry v. Ohio, 392 U.S. 1, 20
(1968).

its progeny divided the country into areas that were constitutionally protected and locations that were
not.  Several decades later, after some significant erosion of that approach, the Court in Katz v. United
States26 explicitly rejected Olmstead and the concept of “constitutionally protected areas,” stating that
the Amendment protected people, not places.  The Court ultimately adopted Justice Harlan’s
concurring view in Katz, establishing that the Amendment protects reasonable expectations of
privacy.  That test defines the quality protected–at least in part–but does not define what objects are
protected.  The reasonable expectation of privacy test generally has been used as an overlay to
determine whether a person has a reasonable expectation of privacy–a protected interest–in the items
listed in the Amendment.  Hence, despite the sweeping possibilities implicit in Katz’s approach, the
four items listed in the Amendment as the protected objects remain central to understanding the scope
of what the Amendment protects.27

Step #2.  If the Amendment applies, is it satisfied?

The fundamental command of the Amendment is “reasonableness,” which regulates both the
permissibility of the initial intrusion and the scope of the intrusion.  A second satisfaction question
is–if a warrant is required–whether it was issued pursuant to the requirements of the Warrant Clause.
Modern Supreme Court reasonableness analysis increasing rejects the traditional warrant preference
rule and looks to balancing and other criteria to measure reasonableness.

The reasonableness command.  The first clause of the Fourth Amendment requires that a
search or seizure not be “unreasonable.”  This is the “fundamental command”28 of the Amendment
and this “imprecise and flexible term” reflects the Framers’ recognition “that searches and seizures
were too valuable to law enforcement to prohibit them entirely” but that “they should be slowed
down.”29  Reasonableness is the measure of both the permissibility of the initial decision to search
and seize and the permissible scope of those intrusions.30

The wide scope of the Amendment’s applicability continually creates new and unprecedented
challenges to traditional notions of reasonableness.  In the face of such challenges, the reasonableness
analysis employed by the Supreme Court has repeatedly changed and each new case seems to modify
the Court’s view of what constitutes a reasonable search or seizure.  For some time, the Court created
substantive restrictions on the government’s ability to search and seize, that is, there were categories
of papers that could not be the target of a search or seizure.  Those substantive restrictions were
rejected in the latter part of the twentieth century and reasonableness is viewed as a procedural
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31  E.g., United States v. Grubbs, 547 U.S. 90 (2006); Dalia v. United States, 441 U.S. 238
(1979).  See also United States v. Banks, 540 U.S. 31 (2003) (stating that there is no “template” for
when police must knock and announce before entering a house when executing a warrant and, in such
cases, the “notion of [a] reasonable execution” of a warrant has to be “fleshed out” on a case-by-case
basis).

32  E.g., Terry v. Ohio, 392 U.S. 1, 12-13 (1968).

33  United States v. Leon, 468 U.S. 897, 906 (1984).

mechanism that regulates the circumstances when the government can intrude and the scope of that
intrusion.  

There are at least five principal models that the Court currently chooses from to measure
reasonableness: the warrant preference model; the individualized suspicion model; the totality of the
circumstances test; the balancing test; and a hybrid model giving dispositive weight to the common
law.  Because the Court has done little to establish a meaningful hierarchy among the models, the
Court in any situation may choose whichever model it sees fit to apply.  Thus, cases decided within
weeks of each other have had fundamentally different–and irreconcilable–approaches to measuring
the permissibility of an intrusion.

Warrant issues, including issuance, review, and execution.  The second clause of the
Amendment sets forth the criteria for a warrant to issue:  “and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.”  Regardless of whether a warrant is required by a
particular view of reasonableness, it is still the preferred manner of searching and seizing.  Hence,
the standards by which courts review a magistrate’s decision to issue a warrant are quite deferential.
The good faith doctrine has significantly influenced this review.  The Warrant Clause of Fourth
Amendment regulates when a warrant may issue but says nothing about the execution of a warrant.
Instead, warrant execution issues are regulated by the Reasonableness Clause.31

Step #3.  If the Amendment applies but is not satisfied, what remedies are
available?

The chief enforcement mechanism to insure compliance with the Fourth Amendment is the
exclusionary rule, which prohibits the introduction of illegally obtained evidence in the government’s
case-in-chief.32  Although the rule was for some time considered constitutionally mandated, the Court
now believes that the exclusionary sanction is a judicially created remedy designed to deter future
police misconduct.  It is not “‘a personal constitutional right of the party aggrieved’” and it “is neither
intended nor able to ‘cure the invasion of the defendant’s rights which he has already suffered.’”33

Where appropriate, the remedy of exclusion extends to direct and indirect products of illegal
intrusions, that is, “any ‘fruits’ of a constitutional violation–whether such evidence be tangible,
physical material actually seized in an illegal search, items observed or words overheard in the course
of the unlawful activity, or confessions or statements of the accused obtained during an illegal arrest
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34  United States v. Crews, 445 U.S. 463, 470 (1980).

35  E.g., Murray v. United States, 487 U.S. 533, 536 (1988); Wong Sun v. United States, 371
U.S. 471 (1963).

36  United States v. Payner, 447 U.S. 727, 734 (1980).

37  United States v. Leon, 468 U.S. 897, 907 (1984).

38  United States v. Leon, 468 U.S. 897, 908 (1984) (quoting United States v. Calandra, 414
U.S. 338, 348 (1974)).

39  Arizona v. Evans, 514 U.S. 1 (1995); United States v. Janis, 428 U.S. 433, 454 (1976).

40  547 U.S. 586 (2006).

41  United States v. Janis, 428 U.S. 433 (1976).

and detention,”34 and to testimony concerning knowledge acquired during an unlawful intrusion.35

An overriding consideration in contemporary exclusionary rule cases is the Court’s use of a
cost-benefit test to decide whether the rule ought to be applied.  According to the Court, exclusion
of evidence “exacts a costly toll upon the ability of courts to ascertain the truth in a criminal case”36

and permits “some guilty defendants [to] go free or receive reduced sentences as a result of favorable
plea bargains.”37  Thus, the Court has restricted application of the exclusionary rule to instances
where its “remedial objectives are thought most efficaciously served.”38  Where the exclusionary rule
does not result in appreciable deterrence of future police misconduct, the Court views its use as
unwarranted.39  Deterrence is now the rule’s sole purpose, despite decades of Supreme Court
declarations that that purpose has never been empirically proven and despite much skepticism about
whether the rule does in fact deter.

The debate over application of the exclusionary rule often has been accompanied by
references to the efficacy of alternative remedies, with a chief alternative being civil suits for
damages.  Other considerations include administrative sanctions against police officers and training
programs to increase compliance with Fourth Amendment requirements.  Traditionally, the Court has
been skeptical about such alternatives–at least in the criminal trial context.  Recently, however, a
majority of the Court in Hudson v. Michigan40 pointed to the availability of such alternatives and
higher levels of police professionalism and training in the context of creating a per se exception to
the exclusionary rule for knock and announce violations.  The breadth of the majority’s opinion puts
in doubt the continued existence of the exclusionary rule.  Nonetheless, Hudson may be just another
of a long line of inconsistent Supreme Court opinions.  Indeed, the Court has candidly noted that the
“debate” within the Court concerning the rule has always been a warm one and “the evolution of the
exclusionary rule has been marked by sharp divisions in the Court.”41
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42  555 U.S. __ (2009).  The discussion of Herring and Pearson in text is drawn from Thomas
K. Clancy, The Irrelevancy of the Fourth Amendment in the Roberts Court __ CHICAGO KENT L. REV.
__ (2009).

43  555 U.S. at __.

44  Consistent with a narrow view, Roberts later asserted:  “An error that arises from
nonrecurring and attenuated negligence is thus far removed from the core concerns that led us to adopt
the rule in the first place.”  Id. at __.

45  Justice Kennedy, a crucial fifth vote for the majority in Hudson and Herring, might be
attracted to such a view.  He joined the Court’s opinion in Herring.  In Hudson, the majority viewed
the knock and announce violation attenuated from the recovery of the evidence in the house.  It stated:
“Attenuation . . . occurs when, even given a direct causal connection, the interest protected by the
constitutional guarantee that has been violated would not be served by suppression of the evidence
obtained.”   547 U.S. at __.  Kennedy wrote a concurring opinion in which he stated that the Hudson
“decision determines only that in the specific context of the knock--and--announce requirement, a
violation is not sufficiently related to the later discovery of evidence to justify suppression.  Id. at
_____ (Kennedy, J., concurring in part and concurring in the judgment).  He added that “the causal
link between a violation of the knock--and--announce requirement and a later search is too attenuated
to allow suppression.”  Id. at __.  The concept of attenuation in Hudson and in Herring differs
markedly from the concept of attenuation that prevailed in pre-Hudson Supreme Court jurisprudence.
See Thomas K. Clancy, The Fourth Amendment:  Its History and Interpretation §§ 13.3.1.2., 13.3.6.
(2008).

This brings us to United States v. Herring.42  That case can be read narrowly or broadly.  The
broader reading signals a dramatic restriction in the application of the exclusionary rule.  Herring,
in the short run, will generate a significant amount of litigation as to which reading is correct and will
require the Court to address its implications.  If the broad language employed in Herring  prevails,
it will fundamentally change the litigation of motions to suppress in criminal cases.  That is, a central
question will be whether the officer had a culpable mental state; if not, the rule will not apply.  If that
mode of analysis prevails, it will reduce appreciably the number of cases addressing the merits of
Fourth Amendment claims and expand dramatically the inapplicability of the exclusionary rule.

Narrowly, the issue in Herring was whether the good faith doctrine should be applied when
police officers in one jurisdiction checked with employees of the sheriff’s office in another
jurisdiction and were told that there was an outstanding warrant for Herring, who was then arrested.
Contraband was discovered during the search incident to Herring’s arrest.  The report was in error
and the warrant should have been removed from the records but had not been due to the negligence
of personnel in the reporting jurisdiction’s sheriff’s office.

Writing for a majority of five, Chief Justice Roberts stated that the exclusionary rule did not
apply.  A narrow reading of Herring can be drawn from the following statement by the majority of
its holding:  “Here the error was the result of isolated negligence attenuated from the arrest.  We hold
that in these circumstances the jury should not be barred from considering all the evidence.”43  Words
of limitation jump out from these sentences:  “isolated negligence;” attenuation.44  Hence, some may
see Herring as a narrow expansion of good faith that has little application.45
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46  468 U.S. 897 (1984).

47  555 U.S. at __.  The label “good faith” is misleading to the extent that it suggests that the
actual belief of the officer is examined.  Instead, the inquiry focuses “expressly and exclusively on the
objective reasonableness of an officer’s conduct, not on his or her subjective ‘good faith’ (or ‘bad
faith’).”  People v. Machupa, 872 P.2d 114, 115 n.1 (Cal. 1994).  See also United States v. Leon, 468
U.S. 897, 918 (1984) (stating that the Court has “frequently questioned whether the exclusionary rule
can have any deterrent effect when the offending officers acted in the objectively reasonable belief
that their conduct did not violate the Fourth Amendment”).  However, labeling the officer’s conduct
as “objectively reasonable” has also been criticized as misleading.  For example, Justice Stevens has
taken issue with the Court’s characterization of the police’s conduct as being objectively reasonable,
even if they have not complied with the Fourth Amendment, because “when probable cause is lacking,
then by definition a reasonable person under the circumstances would not believe there is a fair
likelihood that a search will produce evidence of a crime.  Under such circumstances well-trained
professionals must know that they are violating the Constitution.”  Id. at 975 (Stevens, J., dissenting).

48  555 U.S. at __.

49  555 U.S. at __.

50  Id. at __, quoting The Bill of Rights as a Code of Criminal Procedure, 53 CALIF. L. REV.
929, 953 (1965) (footnotes omitted) and citing Brown v. Illinois, 422 U.S. 590, 610-611 (1975)
(Powell, J., concurring in part) (“[T]he deterrent value of the exclusionary rule is most likely to be
effective” when “official conduct was flagrantly abusive of Fourth Amendment rights”).

In contrast, the rest of the majority opinion is very broadly written and represents a significant
recasting of modern exclusionary rule theory.  Instead of viewing the issue as part of a good faith
exception to the exclusionary rule, Roberts seemed to dismiss that notion; instead, he viewed United
States v. Leon,46 the genesis of that exception, as follows:

When police act under a warrant that is invalid for lack of probable cause, the exclusionary
rule does not apply if the police acted “in objectively reasonable reliance” on the
subsequently invalidated search warrant.  We (perhaps confusingly) called this objectively
reasonable reliance “good faith.”47

Roberts also expansively reframed exclusion analysis; he asserted that suppression “turns on the
culpability of the police and the potential of exclusion to deter wrongful police conduct.”48  He later
repeated:  “The extent to which the exclusionary rule is justified by these deterrence principles varies
with the culpability of the law enforcement conduct.”49  He added:

Judge Friendly wrote that “[t]he beneficent aim of the exclusionary rule to deter police
misconduct can be sufficiently accomplished by a practice . . . outlawing evidence obtained
by flagrant or deliberate violation of rights.”50

Exclusion–and deterrence–appears justified after Herring based on culpability.  It does not further
that inquiry, it appears, to label the situation as a “good faith” exception to the exclusionary rule.
Thus, Roberts recounted several cases of “intentional” and “flagrant” misconduct, including in
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51  Weeks v. United States, 232 U.S. 383 (1914).

52  555 U.S. at __.

53  555 U.S. at __.  Roberts maintained that recordkeeping errors by the police are not immune
from the exclusionary rule but “the conduct at issue was not so objectively culpable as to require
exclusion.”  Id. at __.  He noted:  “If the police have been shown to be reckless in maintaining a
warrant system, or to have knowingly made false entries to lay the groundwork for future false arrests,
exclusion would certainly be justified under our cases should such misconduct cause a Fourth
Amendment violation.”  Id. at __.  

54  Id. at __ n.4.  Despite all of the Court’s references to apparently subjective states of mind,
Roberts added a confusing twist:  all of these inquiries are objective ones.  He emphasized that “the
pertinent analysis of deterrence and culpability is objective, not an ‘inquiry into the subjective
awareness of arresting officers[.]’”  Id. at __.  Factors in making that determination include a
“particular officer's knowledge and experience, but that does not make the test any more subjective
than the one for probable cause, which looks to an officer's knowledge and experience, but not his
subjective intent[.]”  Id. at __.

Perhaps the Chief Justice was seeking to preserve the Court’s general approach to measuring
reasonableness, which has been an objective analysis of the facts.  See Thomas K. Clancy, The Fourth
Amendment:  Its History and Interpretation § 11.6.2.1. (2008) (summarizing the Court’s general
approach to measuring reasonableness).  Nonetheless, in situations where a police officer intentionally
or recklessly places false information in a warrant (or omits such information), the inquiry has required
an examination of the officer’s actual state of mind.  See id. § 12.3.3. (collecting authorities); Franks
v. Delaware, 438 U.S. 154 (1978).  Indeed, the concepts of knowledge, recklessness, and negligence
are familiar criminal law concepts, each requiring inquiry into the actor’s actual state of mind.  E.g.,
Model Penal Code § 2.02.  Herring seems to create the bizarre principle that, to ascertain if an officer
was intentionally or recklessly violating a person’s Fourth Amendment rights, that inquiry is an
objective one.

Weeks,51 which was the case that initially adopted the exclusionary rule, that would support
exclusion.52  Roberts thereafter flatly asserted:

To trigger the exclusionary rule, police conduct must be sufficiently deliberate that exclusion
can meaningfully deter it, and sufficiently culpable that such deterrence is worth the price
paid by the justice system.  As laid out in our cases, the exclusionary rule serves to deter
deliberate, reckless, or grossly negligent conduct, or in some circumstances recurring or
systemic negligence.  The error in this case does not rise to that level.53

The Chief Justice emphasized that negligence is simply not worth the costs of exclusion.54  He ended
the majority opinion by quoting one of the more famous statements in opposition to the adoption of
the exclusionary rule and stated:

[W]e conclude that when police mistakes are the result of negligence such as that described
here, rather than systemic error or reckless disregard of constitutional requirements, any
marginal deterrence does not “pay its way.”  In such a case, the criminal should not “go free
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55  555 U.S. at __, quoting People v. Defore, 242 N.Y. 13, 21, 150 N.E. 585, 587 (1926)
(opinion of the Court by Cardozo, J.).

56 Justice Breyer, in a separate dissent joined by Justice Souter, applied a traditional good
faith analysis and concluded that it should not apply in Herring.  He added that negligent record
keeping errors were susceptible to deterrence through application of the exclusionary rule.

57  Ginsburg stated:
Others have described “a more majestic conception” of the Fourth Amendment and

its adjunct, the exclusionary rule.  Protective of the fundamental “right of the people to be
secure in their persons, houses, papers, and effects,” the Amendment “is a constraint on the
power of the sovereign, not merely on some of its agents.”  I share that vision of the
Amendment.

The exclusionary rule is “a remedy necessary to ensure that” the Fourth
Amendment's prohibitions “are observed in fact.” The rule's service as an essential auxiliary
to the Amendment earlier inclined the Court to hold the two inseparable.

Beyond doubt, a main objective of the rule “is to deter-to compel respect for the
constitutional guaranty in the only effectively available way-by removing the incentive to
disregard it.”  But the rule also serves other important purposes: It “enabl[es] the judiciary
to avoid the taint of partnership in official lawlessness,” and it “assur[es] the people-all
potential victims of unlawful government conduct-that the government would not profit from
its lawless behavior, thus minimizing the risk of seriously undermining popular trust in
government.”

555 U.S. at __ (citations omitted).

58  555 U.S. at __.

59  555 U.S. at __.

because the constable has blundered.”55

Justice Ginsburg, joined by Justices Stevens, Souter, and Breyer dissented.56  Justice Ginsburg
certainly did not view the Herring decision as narrow.  She replied with a broad defense of the rule,
which is notable for the fact that, for the first time in decades, a member of the Court has clearly
suggested that the exclusionary rule may be constitutionally based.57  Addressing what she perceived
as the Court’s creation of a system of exclusion based on distinctions between reckless or intentional
actions on the one hand and mere negligence on the other, Ginsburg argued that the rule was also
justified when the police are negligent.  She believed that the mistake in Herring justified its
application58 and concluded:

Negligent recordkeeping errors by law enforcement threaten individual liberty, are
susceptible to deterrence by the exclusionary rule, and cannot be remedied effectively through
other means.  Such errors present no occasion to further erode the exclusionary rule.59

My purpose here is not to argue the merits of Herring but simply to predict that, if its broader
implications are realized, Fourth Amendment litigation will change to one focused primarily on the
culpability of the government agent and, often, the merits of the Fourth Amendment claim will not
have to be decided.  The inquiry after Herring becomes a quest to ascertain police culpability:  was
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60  E.g., Moore v. State, 986 So. 2d 928, 934-35 (Miss. 2008) (collecting cases and finding
that, when a police officer, under a reasonable mistake of law, believed that there is probable cause
to make a traffic stop, the stop is valid, even though the vehicle did not violate the law).

61  555 U.S. __ (2009).

62  The standard for qualified immunity is equivalent to the good faith exception to the
exclusionary rule.  Groh v. Ramirez, 540 U.S. 551, 565 n.8 (2004).  In United States v. Leon, 468 U.S.
897 (1984), the Court established that evidence seized pursuant to a judicial warrant should not be
suppressed unless the warrant or the affidavit on which it was based was so clearly defective that the
officers who executed the warrant could not reasonably have relied upon it.  Id. at 922-23.  The Court
explained that lower courts had “considerable discretion” either to “guide future action by law
enforcement officers and magistrates” by deciding the substantive Fourth Amendment question
“before turning to the good-faith issue” or to “reject suppression motions posing no important Fourth
Amendment questions by turning immediately to a consideration of the officers’ good faith.”  Id. at
924-25.  In light of that discretion, many courts opt to dispose of cases on the basis of good faith,
without first considering whether there was a Fourth Amendment violation.  E.g., United States v.
Proell, 485 F.3d 427, 430 (8th Cir. 2007).

63  Saucier, 533 U.S. at 209.

there intentional misconduct; reckless misconduct; a pattern of recurring negligence; or mere
negligence?  “Mere negligence” would make many–if not most–Fourth Amendment violations
inappropriate candidates for suppression.  For example, a police officer–instead of relying on
information from other officers as in Herring–may believe that her actions are reasonable based on
her own investigation, even though the actions do not comply with the Fourth Amendment.60  Based
on a broad reading of Herring, a court could simply skip the merits of a claim and address solely the
lack of an exclusionary remedy.  Thus, a court could simply rule:  although the police officer may
have violated the Fourth Amendment, that issue need not be addressed because any such violation
was merely a result of negligence.

In Pearson v. Callahan,61 the Court in the 2008 term changed the manner in which courts
must address qualified immunity analysis in civil cases. Prior to Pearson, the Court required lower
courts to address the merits of the Fourth Amendment claim in each case.  It now permits courts the
discretion to skip the preliminary step of establishing whether the Fourth Amendment has been
violated.  It takes little insight to observe that that mode of analysis will result in fewer courts
developing Fourth Amendment principles and fewer cases presenting such issues for review.
Avoiding the constitutional issue is, after all, the purpose of giving lower courts the discretion to
dispose of the case on qualified immunity grounds.62  What will also result is an increased muddling
of Fourth Amendment and qualified immunity analysis.  The Court has stated that, in analyzing
qualified immunity claims, “[t]he question is what the officer reasonably understood his powers and
responsibilities to be, when he acted, under clearly established standards.”63  Those standards will not
be further clarified if courts address only the second question.  Indeed, Pearson itself illustrates this
point.  The case involved an undercover drug buy in a house by an informant.  After entering the
home and confirming that the seller had the drugs, the purported buyer signaled the police, who then
entered the house without a warrant.  The alleged seller, after obtaining suppression of the evidence
in the criminal case against him, sued the police.  In defense to that suit, a claim was made that the
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64  The “consent-once-removed” doctrine has been applied by some courts when an
undercover officer enters a house at the express invitation of someone with authority to consent,
establishes probable cause to arrest or search, and then immediately summons other officers for
assistance.  United States v. Pollard, 215 F.3d 643, 648 (6th Cir. 2000); United States v. Diaz, 814
F.2d 454, 459 (7th Cir. 1987); United States v. Bramble, 103 F.3d 1475, 1478 (9th Cir. 1996).  The
Sixth and Seventh Circuits have broadened this doctrine to grant informants the same capabilities as
undercover officers.  See United States v. Paul, 808 F.2d 645, 648 (7th Cir. 1986); United States v.
Yoon, 398 F.3d 802, 807 (6th Cir. 2005).

“consent–once–removed” doctrine, which has been recognized by some courts, permitted the
warrantless intrusion.64  The Supreme Court did not address the merits of that doctrine, skipping
directly to the qualified immunity aspect of the case and finding that the officers were entitled to
qualified immunity because the illegality of their actions had not been clearly established.  The result
of Pearson may become typical:  we are left with uncertainty as to the status of a controversial legal
principle that has divided lower courts.

Pearson’s new battle order–and the result in Pearson–is likely to make the avoidance of
difficult Fourth Amendment questions the norm in cases where a defense of qualified immunity is
available.  Hence, many civil cases will no longer be decided by the lower courts on the merits of the
Fourth Amendment claims and, therefore, there will be less cases worthy of review by the Supreme
Court.  The end result is that the Court will not take as many cases for review because it can always
be said:  although the police officer may have violated the Fourth Amendment, that issue need not
be addressed because any such violation was not clearly established.
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Cert. grants, for the 2011 Term are:

1.  Florence v. Bd. of Chosen Freeholders, et al., 621 F.3d 296 (3rd Cir. 2010), No. 10-945, cert.
granted, April 4, 2011.

Issue: Whether the Fourth Amendment permits a jail to conduct a suspicionless strip search
whenever a person is arrested, including for minor offenses.

Summary:  The lower courts are split on whether an arrestee can be strip searched without
any showing of suspicion as an incident to incarceration.  Florence was arrested during a
traffic stop when it was learned that there was a bench warrant for him from another county. 
The warrant charged him with a "non-indictable variety of civil contempt."  He was strip
searched at the Burlington County Jail and again when transported to the other county jail. 
He joined the general jail population until the charges were dismissed the next day.  After
his release, Florence sued, claiming a violation of his Fourth Amendment rights.  The Third
Circuit, applying a balancing test, concluded that the strip search policies were reasonable.

2.  United States v. Antoine Jones, 615 F.3d 544 (D.C. Cir. 2010), No 10-1259, cert. granted, June
27, 2011.

Issues:

1.  Whether the warrantless use of a tracking device on Jones's vehicle to monitor its
movements on public streets violated the Fourth Amendment.

2.  Whether the government violated Jones's Fourth Amendment rights by installing the GPS
tracking device on his vehicle without a valid warrant and without his consent.

The second question was added by the Court in its order granting the petition.

3.  Messerschmidt v. Millender, 620 F.3d 1016 (9th Cir. 2010), No. 10-704, cert. granted June 27,
2011.  

Issue:

This Court has held that police officers who procure and execute warrants later determined
invalid are entitled to qualified immunity, and evidence obtained should not be suppressed,
so long as the warrant is not "so lacking in indicia of probable cause as to render official
belief in its existence entirely unreasonable." United States v. Leon, 468 U.S. 897, 920, 923
(1984); Malley v. Briggs, 475 U.S. 335,341,344-45 (1986). The Questions Presented are: 1.
Under these standards, are officers entitled to qualified immunity where they obtained a
facially valid warrant to search for firearms, firearm-related materials, and gang-related items
in the residence of a gang member and felon who had threatened to kill his girlfriend and
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fired a sawed-off shotgun at her, and a district attorney approved the application, no factually
on point case law prohibited the search, and the alleged overbreadth in the warrant did not
expand the scope of the search? 2. Should the Malley/Leon standards be reconsidered or
clarified in light of lower courts' inability to apply them in accordance with their purpose of
deterring police misconduct, resulting in imposition of liability on officers for good faith
conduct and improper exclusion of evidence in criminal cases?

Note:  This case assumes that there was a Fourth Amendment violation and addresses only the
qualified immunity standard.

The decided cases in this supplement are:2

1.  Pearson v. Callahan, 555 U.S. 223 (2009) (qualified immunity)

2.  United States v. Herring, 555 U.S.135 (2009) (exclusionary rule)

3.  Arizona v. Johnson, 555 U.S. 323 (2009)  (frisks of vehicle passengers)

4.  Arizona v. Gant, 556 U.S. __, 129 S. Ct. 1710 (2009) (search incident to arrest of vehicle
occupants)

5.  Safford School District v. Redding, 557 U.S. __, 129 S. Ct. 2633 (2009) (student searches)

  A few other cases touched on Fourth Amendment in the 2010-11 term.  The Court2

dismissed without opinion Tolentino v. New York, 926 N.E.2d 1212 (N.Y. 2010) (department of motor

vehicle records as a fruit of an illegal stop), cert. dismissed as improvidently granted, 563 U.S. __

(March 29, 2011).  The Court denied review of a petition in Huber v. New Jersey Dep't of

Environmental Protection, 131 S. Ct. 1308 (2011), prompting the four Justices, in a statement written

by Justice Alito, to comment about the closely regulated industries exception to the warrant

requirement:

In this case, a New Jersey appellate court applied this doctrine to uphold a warrantless search

by a state environmental official of Robert and Michelle Huber's backyard.  According to the

court below, the presence of these wetlands brought the Hubers' yard "directly under the

regulatory arm" of the State "just as much" as if the yard had been involved in a "regulated

industry." 

This Court has not suggested that a State, by imposing heavy regulations on the use

of privately owned residential property, may escape the Fourth Amendment's warrant

requirement. But because this case comes to us on review of a decision by a state

intermediate appellate court, I agree that today's denial of certiorari is appropriate.  It does

bear mentioning, however, that "denial of certiorari does not constitute an expression of any

opinion on the merits."

Finally, in NASA v. Nelson, 131 S. Ct. 746 (2011), which was not a Fourth Amendment case, the Court

discussed the concept of informational privacy and assumed for the purpose of that case that there was

one. Justice Scalia, concurring, asserted that no such right existed and asserted that the government's

collection of private information is regulated by the Fourth Amendment and that that provision did not

prohibit the government from asking questions.  Justice Thomas concurred with Scalia.
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6.  Virginia v. Harris, 130 S. Ct. 10 (2009) (C.J. Roberts dissenting from denial of writ of certiorari) (DUI
stops)

7.  Michigan v. Fisher, 558 U.S. __, 130 S. Ct. 546 (2009) (exigent circumstances)

8.  City of Ontario v. Quon, 560 U.S. __, 130 S. Ct. 2619 (2010)  (digital evidence and
expectations of privacy – reasonableness of a search involving a government-issued pager)

9.  Kentucky v. King, 563 U.S. ___, 131 S. Ct. 1849 (decided May 16, 2011) (police "creating" exigent
circumstances)

10.  Ashcroft v. al-Kidd, 563 U.S. __, 131 S. Ct. 2074 (2011) (detentions of material witnesses;
qualified immunity)

11.  Davis v. United States, 564 U.S. __ (June 16, 2011) (good faith exception to the exclusionary
rule based on binding appellate precedent; search incident to arrest involving vehicles)

12.  Camreta v. Greene, 563 U.S. ___, 131 S. Ct. 2020 (2011) (finding merits claim moot, opining
that the Court had the discretion to reach the merits of the Fourth Amendment claim, even
if a lower court finds for petitioner on qualified immunity grounds, but declining to do so in
Camreta, and vacating the lower court's opinion regarding merits of detention of child for
questioning at school).

SUMMARY – DECIDED CASES

A.  Qualified Immunity:

Pearson v. Callahan, 555 U.S. 223 (2009)
Camreta v. Greene, 563 U.S. ___, 131 S. Ct. 2020 (2011)

Treatise references:
§ 13.6. Substantiality of the violation and "good faith"

§ 13.8. Other remedies

Plaintiffs in civil damage suits against government agents have two burdens to overcome.
It must be shown that the agent 1) violated the plaintiff's Fourth Amendment rights and 2) is not
entitled to qualified immunity, which would bar the law suit from proceeding.  An agent is entitled
to qualified immunity if the constitutional right violated was not clearly established at the time of
the violation.   In Saucier, the Court established that courts considering such claims must address3

  Saucier v. Katz, 533 U.S. 194, 201 (2001).  Put another way, police officers are entitled3

to qualified immunity unless it would have been clear to a reasonable police officer that his conduct

was unlawful in the situation he confronted.  E.g., Wilson v. Layne, 526 U.S. 603 (1999); Groh v.
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the first question prior to determining whether the agent is entitled to qualified immunity.  This
"order of battle" had been criticized by several justices  and the Court had candidly admitted that it4

contradicts its policy of avoiding unnecessary adjudication of constitutional issues.5

In Pearson v. Callahan, 555 U.S. 223 (2009), the Court overruled Saucier in an unanimous
opinion written by Justice Alito.  The Court concluded:

[W]hile the sequence set forth there is often appropriate, it should no longer be regarded as
mandatory.  The judges of the district courts and the courts of appeals should be permitted
to exercise their sound discretion in deciding which of the two prongs of the qualified
immunity analysis should be addressed first in light of the circumstances in the particular
case at hand.

To support that conclusion, the Court rejected stare decisis considerations in light of the
experience that lower courts had with the Saucier rule and criticisms of that rule from a variety of
sources, including from members of the Court.  Nonetheless, the Court recognized that a decision
on the merits "is often beneficial."  Those situations included when little would be gained in terms
of conservation of resources in just addressing the clearly established prong and when a discussion
of the facts make it apparent that there was no constitutional violation.  However, the Court stated
that "the rigid Saucier procedure comes with a price," including the expenditure of scare judicial
resources and wasting of the parties' time.  It noted that the cases addressing the constitutional
question "often fail to make a meaningful contribution" to the development of Fourth Amendment
principles for a variety of reasons.  Saucier also made it difficult for the prevailing party, who has
won on the qualified immunity issue, to gain review of an adversely decided constitutional issue. 
The Court concluded its decision by finding that the government's agents were entitled to qualified
immunity and did not address the substantive Fourth Amendment claim. 

It takes little insight to observe that the new mode of analysis will result in fewer courts
developing Fourth Amendment principles and fewer cases presenting such issues for review. 
Avoiding the constitutional issue is, after all, the purpose of giving lower courts the discretion to
dispose of the case on qualified immunity grounds.   What will also result is an increased muddling6

Ramirez, 540 U.S. 551, 563 (2004).

  E.g., Morse v. Frederick, 551 U.S. 393, 430-32 (2007) (Breyer, J., concurring and4

dissenting) (collecting authorities).

  Scott v. Harris, 550 U.S. 372, 377-78 (2007).5

  The standard for qualified immunity is equivalent to the good faith exception to the6

exclusionary rule.  Groh v. Ramirez, 540 U.S. 551, 565 n.8 (2004).  In United States v. Leon, 468 U.S.

897 (1984), the Court established that evidence seized pursuant to a judicial warrant should not be

suppressed unless the warrant or the affidavit on which it was based was so clearly defective that the

officers who executed the warrant could not reasonably have relied upon it.  Id. at 922-23.  The Court
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of Fourth Amendment and qualified immunity analysis.  The Court has stated that, in analyzing
qualified immunity claims, "[t]he question is what the officer reasonably understood his powers and
responsibilities to be, when he acted, under clearly established standards."  Those standards will not
be further clarified if courts address only the second question.  Indeed, Pearson itself illustrates this
point.  The case involved an undercover drug buy in a house by an informant.  After entering the
home and confirming that the seller had the drugs, the purported buyer signaled the police, who then
entered the house without a warrant.  The alleged seller, after obtaining suppression of the evidence
in the criminal case against him, sued the police.  In defense to that suit, a claim was made that the
"consent–once–removed" doctrine, which has been recognized by some courts, permitted the
warrantless intrusion.   The Supreme Court did not address the merits of that doctrine, skipping7

directly to the qualified immunity aspect of the case and finding that the officers were entitled to
qualified immunity because the illegality of their actions had not been clearly established.  The result
of Pearson may become typical:  we are left with uncertainty as to the status of a controversial legal
principle that has divided lower courts.

Pearson's new battle order–and the result in Pearson–is likely to make the avoidance of
difficult Fourth Amendment questions the norm in cases where a defense of qualified immunity is
available.  Hence, many civil cases will no longer be decided by the lower courts on the merits of
the Fourth Amendment claims and, therefore, there will be less cases worthy of review by the
Supreme Court.  The end result is that the Court will not take as many cases for review because it
can always be said:  although the police officer may have violated the Fourth Amendment, that issue
need not be addressed because any such violation was not clearly established.

Camreta v. Greene, 563 U.S. ___, 131 S. Ct. 2020 (2011), illustrates one consequence of
Pearson's battle order.  The Ninth Circuit (588 F.3d 1011 (9th Cir. 2009)) held that, the police and
a child protective services officer  violated the Fourth Amendment when they went to a school and
interviewed a nine year old student for two hours in a room without parental consent or a warrant. 
The Ninth Circuit, nonetheless, found for the governmental officials on qualified immunity grounds. 

explained that lower courts had "considerable discretion" either to "guide future action by law

enforcement officers and magistrates" by deciding the substantive Fourth Amendment question "before

turning to the good-faith issue" or to "reject suppression motions posing no important Fourth

Amendment questions by turning immediately to a consideration of the officers' good faith."  Id. at

924-25.  In light of that discretion, many courts opt to dispose of cases on the basis of good faith,

without first considering whether there was a Fourth Amendment violation.  E.g., United States v.

Proell, 485 F.3d 427, 430 (8th Cir. 2007).

  The "consent-once-removed" doctrine has been applied by some courts when an undercover7

officer enters a house at the express invitation of someone with authority to consent, establishes

probable cause to arrest or search, and then immediately summons other officers for assistance. 

United States v. Pollard, 215 F.3d 643, 648 (6th Cir. 2000); United States v. Diaz, 814 F.2d 454, 459

(7th Cir. 1987); United States v. Bramble, 103 F.3d 1475, 1478 (9th Cir. 1996).  The Sixth and

Seventh Circuits have broadened this doctrine to grant informants the same capabilities as undercover

officers.  See United States v. Paul, 808 F.2d 645, 648 (7th Cir. 1986); United States v. Yoon, 398

F.3d 802, 807 (6th Cir. 2005).
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The officials sought review by the Supreme Court on the merits of the Fourth Amendment issue. 
Justice Kagan, writing for herself and four other justices, found that the merits claim was moot.  The
majority, however, opined that the Court had the discretion to reach the merits of a Fourth
Amendment claim in the proper cases, even if a lower court finds for the petitioner on qualified
immunity grounds.  It declined to do so in Camreta, vacating the lower court's opinion regarding the
merits of the Fourth Amendment claim.  

No justice addressed the Fourth Amendment merits in Camreta.   Instead, the case is only8

important because the Court viewed qualified immunity cases as a "special category when it comes
to [the] Court's review of appeals brought by winners."  It reasoned in part:

In this category of qualified immunity cases, a court can enter judgment without ever ruling
on the (perhaps difficult) constitutional claim the plaintiff has raised. Small wonder, then,
that a court might leave that issue for another day.

But we have long recognized that this day may never come–that our regular policy of
avoidance sometimes does not fit the qualified immunity situation because it threatens to
leave standards of official conduct permanently in limbo. Consider a plausible but unsettled
constitutional claim asserted against a government official in a suit for money damages. The
court does not resolve the claim because the official has immunity. He thus persists in the
challenged practice; he knows that he can avoid liability in any future damages action,
because the law has still not been clearly established. Another plaintiff brings suit, and
another court both awards immunity and bypasses the claim. And again, and again, and
again. So the moment of decision does not arrive.  Courts fail to clarify uncertain questions,
fail to address novel claims, fail to give guidance to officials about how to comply with legal
requirements. Qualified immunity thus may frustrate "the development of constitutional
precedent" and the promotion of law-abiding behavior.

B.  The Exclusionary Rule:

United States v. Herring, 555 U.S. 135 (2009)
Davis v. United States, 564 U.S. __ (June 16, 2011)

Treatise references:
§ 13.2. Evolution of exclusionary rule doctrine

§ 13.3. Causation:  fruit and attenuation analysis

§ 13.6. Substantiality of the violation and "good faith"

  Justice Kennedy, in his dissenting opinion, criticized the majority for not deciding the8

Fourth Amendment question, noting that it was likely to arise again and that the reasoning of the Ninth

Circuit "implicates a number of decisions in other Courts of Appeals."  Kennedy, however, did not

discuss the merits.
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United States v. Herring, 555 U.S. 135 (2009), has been read narrowly and broadly.   The9

broader reading signals a dramatic restriction in the application of the exclusionary rule.  Davis v.
United States, 564 U.S. __ (June 16, 2011), signals that the board interpretation is the correct one. 
If the broad language employed in Herring and Davis prevails, it will fundamentally change the
litigation of motions to suppress in criminal cases.  That is, a central question will be whether the
officer had a culpable mental state; if not, the rule will not apply.  If that mode of analysis prevails,
it will reduce appreciably the number of cases addressing the merits of Fourth Amendment claims
and expand dramatically the inapplicability of the exclusionary rule.

Narrowly, the issue in Herring was whether the good faith doctrine should be applied when
police officers in one jurisdiction checked with employees of the sheriff's office in another
jurisdiction and were told that there was an outstanding warrant for Herring, who was then arrested. 
Contraband was discovered during the search incident to Herring's arrest.  The report was in error
and the warrant should have been removed from the records but had not been due to the negligence
of personnel in the reporting jurisdiction's sheriff's office.

Writing for a majority of five, Chief Justice Roberts stated that the exclusionary rule did not
apply.  A narrow reading of Herring can be drawn from the following statement by the majority of
its holding:  "Here the error was the result of isolated negligence attenuated from the arrest.  We hold
that in these circumstances the jury should not be barred from considering all the evidence."  Words
of limitation jump out from these sentences:  "isolated negligence;" attenuation.   Hence, some have10

seen Herring as a narrow expansion of good faith that has little application.11

In contrast, the rest of the majority opinion was very broadly written and significantly recasts
modern exclusionary rule theory.  Instead of viewing the issue as part of a good faith exception to

  See generally Thomas K. Clancy, The Irrelevancy of the Fourth Amendment in the Roberts9

Court, 85 CHICAGO KENT L. REV. 191 (2010).

  Consistent with a narrow view, Roberts later asserted:  "An error that arises from10

nonrecurring and attenuated negligence is thus far removed from the core concerns that led us to adopt

the rule in the first place."

  Justice Kennedy, a crucial fifth vote for the majority in Hudson and Herring, might be11

attracted to such a view.  However, he joined the Court's opinions in Herring and Davis.  In Hudson,

the majority viewed the knock and announce violation attenuated from the recovery of the evidence

in the house.  It stated:  "Attenuation . . . occurs when, even given a direct causal connection, the

interest protected by the constitutional guarantee that has been violated would not be served by

suppression of the evidence obtained."  Kennedy wrote a concurring opinion in which he stated that

the Hudson "decision determines only that in the specific context of the knock–and–announce

requirement, a violation is not sufficiently related to the later discovery of evidence to justify

suppression.  He added that "the causal link between a violation of the knock–and–announce

requirement and a later search is too attenuated to allow suppression."  The concept of attenuation in

Hudson and in Herring differs markedly from the concept of attenuation that prevailed in pre-Hudson

Supreme Court jurisprudence.  See Thomas K. Clancy, The Fourth Amendment:  Its History and

Interpretation §§ 13.3.1.2., 13.3.6. (2008).
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the exclusionary rule, Roberts seemed to dismiss that notion; instead, he viewed United States v.
Leon,  the genesis of that exception, as follows:12

When police act under a warrant that is invalid for lack of probable cause, the exclusionary
rule does not apply if the police acted "in objectively reasonable reliance" on the
subsequently invalidated search warrant.  We (perhaps confusingly) called this objectively
reasonable reliance "good faith."13

Roberts also expansively reframed exclusion analysis; he asserted that suppression "turns on the
culpability of the police and the potential of exclusion to deter wrongful police conduct."  He later
repeated:  "The extent to which the exclusionary rule is justified by these deterrence principles varies
with the culpability of the law enforcement conduct."  He added:

Judge Friendly wrote that "[t]he beneficent aim of the exclusionary rule to deter police
misconduct can be sufficiently accomplished by a practice . . . outlawing evidence obtained
by flagrant or deliberate violation of rights."14

Exclusion–and deterrence–appears justified after Herring based on culpability.  It does not further
that inquiry, it appears, to label the situation as a "good faith" exception to the exclusionary rule. 
Thus, Roberts recounted several cases of "intentional" and "flagrant" misconduct, including in
Weeks,  which was the case that initially adopted the exclusionary rule, that would support15

exclusion. Roberts thereafter flatly asserted:

  468 U.S. 897 (1984).12

  555 U.S. at __.  The label "good faith" is misleading to the extent that it suggests that the13

actual belief of the officer is examined.  Instead, the inquiry focuses "expressly and exclusively on the

objective reasonableness of an officer's conduct, not on his or her subjective 'good faith' (or 'bad

faith')."  People v. Machupa, 872 P.2d 114, 115 n.1 (Cal. 1994).  See also United States v. Leon, 468

U.S. 897, 918 (1984) (stating that the Court has "frequently questioned whether the exclusionary rule

can have any deterrent effect when the offending officers acted in the objectively reasonable belief that

their conduct did not violate the Fourth Amendment").  However, labeling the officer's conduct as

"objectively reasonable" has also been criticized as misleading.  For example, Justice Stevens took

issue with the Court's characterization of the police's conduct as being objectively reasonable, even

if they have not complied with the Fourth Amendment, because "when probable cause is lacking, then

by definition a reasonable person under the circumstances would not believe there is a fair likelihood

that a search will produce evidence of a crime.  Under such circumstances well-trained professionals

must know that they are violating the Constitution."  Id. at 975 (Stevens, J., dissenting).

  Id. at __, quoting The Bill of Rights as a Code of Criminal Procedure, 53 CALIF. L. REV.14

929, 953 (1965) (footnotes omitted) and citing Brown v. Illinois, 422 U.S. 590, 610-611 (1975)

(Powell, J., concurring in part) ("[T]he deterrent value of the exclusionary rule is most likely to be

effective" when "official conduct was flagrantly abusive of Fourth Amendment rights").

  Weeks v. United States, 232 U.S. 383 (1914).15
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To trigger the exclusionary rule, police conduct must be sufficiently deliberate that exclusion
can meaningfully deter it, and sufficiently culpable that such deterrence is worth the price
paid by the justice system.  As laid out in our cases, the exclusionary rule serves to deter
deliberate, reckless, or grossly negligent conduct, or in some circumstances recurring or
systemic negligence.  The error in this case does not rise to that level.16

The Chief Justice emphasized that negligence is simply not worth the costs of exclusion.   He ended17

the majority opinion by quoting one of the more famous statements in opposition to the adoption of
the exclusionary rule and stated:

[W]e conclude that when police mistakes are the result of negligence such as that described
here, rather than systemic error or reckless disregard of constitutional requirements, any
marginal deterrence does not "pay its way."  In such a case, the criminal should not "go free
because the constable has blundered."18

Justice Ginsburg, joined by Justices Stevens, Souter, and Breyer dissented.   Justice19

  555 U.S. at __.  Roberts maintained that recordkeeping errors by the police are not16

immune from the exclusionary rule but "the conduct at issue was not so objectively culpable as to

require exclusion."  He noted:  "If the police have been shown to be reckless in maintaining a warrant

system, or to have knowingly made false entries to lay the groundwork for future false arrests,

exclusion would certainly be justified under our cases should such misconduct cause a Fourth

Amendment violation."

  Despite all of the Court's references to apparently subjective states of mind, Roberts added17

a confusing twist:  all of these inquiries are objective ones.  He emphasized that "the pertinent analysis

of deterrence and culpability is objective, not an ‘inquiry into the subjective awareness of arresting

officers[.]'"  Factors in making that determination include a "particular officer's knowledge and

experience, but that does not make the test any more subjective than the one for probable cause, which

looks to an officer's knowledge and experience, but not his subjective intent[.]"

Perhaps the Chief Justice was seeking to preserve the Court's general approach to measuring

reasonableness, which has been an objective analysis of the facts.  See Thomas K. Clancy, The Fourth

Amendment:  Its History and Interpretation § 11.6.2.1. (2008) (summarizing the Court's general

approach to measuring reasonableness).  Nonetheless, in situations where a police officer intentionally

or recklessly places false information in a warrant (or omits such information), the inquiry has required

an examination of the officer's actual state of mind.  See id. § 12.3.3. (collecting authorities); Franks

v. Delaware, 438 U.S. 154 (1978).  Indeed, the concepts of knowledge, recklessness, and negligence

are familiar criminal law concepts, each requiring inquiry into the actor's actual state of mind.  E.g.,

Model Penal Code § 2.02.  Herring seems to create the bizarre principle that, to ascertain if an officer

was intentionally or recklessly violating a person's Fourth Amendment rights, that inquiry is an

objective one.

  555 U.S. at __, quoting People v. Defore, 242 N.Y. 13, 21, 150 N.E. 585, 587 (1926)18

(opinion of the Court by Cardozo, J.).

 Justice Breyer, in a separate dissent joined by Justice Souter, applied a traditional good19

faith analysis and concluded that it should not apply in Herring.  He added that negligent record

keeping errors were susceptible to deterrence through application of the exclusionary rule.
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Ginsburg certainly did not view the Herring decision as narrow.  She replied with a broad defense
of the rule, which is notable for the fact that, for the first time in decades, a member of the Court
clearly suggested that the exclusionary rule may be constitutionally based.   Addressing what she20

perceived as the Court's creation of a system of exclusion based on distinctions between reckless or
intentional actions on the one hand and mere negligence on the other, Ginsburg argued that the rule
was also justified when the police are negligent.  She believed that the mistake in Herring justified
its application and concluded:

Negligent recordkeeping errors by law enforcement threaten individual liberty, are
susceptible to deterrence by the exclusionary rule, and cannot be remedied effectively
through other means.  Such errors present no occasion to further erode the exclusionary rule.

If Herring's broader implications are realized, Fourth Amendment litigation will change to
one focused primarily on the culpability of the government agent and, often, the merits of the Fourth
Amendment claim will not have to be decided.  The inquiry after Herring becomes a quest to
ascertain police culpability:  was there intentional misconduct; reckless misconduct; a pattern of
recurring negligence; or mere negligence?  "Mere negligence" would make many–if not most–Fourth
Amendment violations inappropriate candidates for suppression.  For example, a police
officer–instead of relying on information from other officers as in Herring–may believe that her
actions are reasonable based on her own investigation, even though the actions do not comply with
the Fourth Amendment.   Based on a broad reading of Herring, a court could simply skip the merits21

of a claim and address solely the lack of an exclusionary remedy.  Thus, a court could simply rule: 
although the police officer may have violated the Fourth Amendment, that issue need not be
addressed because any such violation was merely a result of negligence.

  Ginsburg stated:20

Others have described "a more majestic conception" of the Fourth Amendment and

its adjunct, the exclusionary rule.  Protective of the fundamental "right of the people to be

secure in their persons, houses, papers, and effects," the Amendment "is a constraint on the

power of the sovereign, not merely on some of its agents."  I share that vision of the

Amendment.

The exclusionary rule is "a remedy necessary to ensure that" the Fourth

Amendment's prohibitions "are observed in fact."  The rule's service as an essential auxiliary

to the Amendment earlier inclined the Court to hold the two inseparable.

Beyond doubt, a main objective of the rule "is to deter-to compel respect for the

constitutional guaranty in the only effectively available way-by removing the incentive to

disregard it."  But the rule also serves other important purposes: It "enabl[es] the judiciary

to avoid the taint of partnership in official lawlessness," and it "assur[es] the people-all

potential victims of unlawful government conduct-that the government would not profit from

its lawless behavior, thus minimizing the risk of seriously undermining popular trust in

government."

  E.g., Moore v. State, 986 So. 2d 928, 934-35 (Miss. 2008) (collecting cases and finding21

that, when a police officer, under a reasonable mistake of law, believed that there is probable cause

to make a traffic stop, the stop is valid, even though the vehicle did not violate the law).
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Davis v. United States, 564 U.S. __ (June 16, 2011), builds on Herring and reinforces the
view that Herring's analysis will have broad applicability.  Davis created a new good faith exception
to exclusion:  "we hold that searches conducted in objectively reasonable reliance on binding
appellate precedent are not subject to the exclusionary rule."  It applied that rule to searches incident
to arrest involving motor vehicles, concluding that the police reasonably relied on  prior precedent
that permitted such searches.

Justice Alito wrote for a majority of six.  In deciding whether to apply the exclusionary rule
in a particular context, Alito for the majority maintained that there were several considerations. 
First, since the sole purpose of the rule was deterrence of future Fourth Amendment violations,
application of the rule must yield "'appreciable deterrence.'"  "Real deterrent value is a 'necessary
condition for exclusion, but it is not "a sufficient" one.  Second, Altio continued, the analysis must
include the "'substantial societal costs'" of exclusion, including the toll on the judicial system and
society at large.  He maintained:

[The exclusionary rule] almost always requires courts to ignore reliable, trustworthy evidence
bearing on guilt or innocence.  And its bottom-line effect, in many cases, is to suppress the
truth and set the criminal loose in the community without punishment.  Our cases hold that
society must swallow this bitter pill when necessary, but only as a "last resort."  For
exclusion to be appropriate, the deterrence benefits of suppression must outweigh its heavy
costs.

Third, according to Alito, beginning with United States v. Leon, 468 U.S. 897 (1984), the
Court "recalibrated our cost-benefit analysis in exclusion cases to focus the inquiry on the 'flagrancy
of the police misconduct' at issue."  Altio, relying heavily on Herring, continued:

The basic insight of the Leon line of cases is that the deterrence benefits of exclusion "var[y]
with the culpability of the law enforcement conduct" at issue.  When the police exhibit
"deliberate," "reckless," or "grossly negligent" disregard for Fourth Amendment rights, the
deterrent value of exclusion is strong and tends to outweigh the resulting costs.  But when
the police act with an objectively "reasonable good-faith belief" that their conduct is lawful
or when their conduct involves only simple, "isolated" negligence, the "'deterrence rationale
loses much of its force,'" and exclusion cannot "pay its way."

Altio catalogued the Court's good faith cases and then applied the analysis to the facts in Davis.  He
observed:  "all agree that the officers' conduct was in strict compliance with then-binding Circuit law
and was not culpable in any way."  He concluded:  

Under our exclusionary-rule precedents, this acknowledged absence of police culpability
dooms Davis's claim. Police practices trigger the harsh sanction of exclusion only when they
are deliberate enough to yield "meaningfu[l]" deterrence, and culpable enough to be "worth
the price paid by the justice system."  The conduct of the officers here was neither of these
things. The officers who conducted the search did not violate Davis's Fourth Amendment
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rights deliberately, recklessly, or with gross negligence.  Nor does this case involve any
"recurring or systemic negligence" on the part of law enforcement.  The police acted in strict
compliance with binding precedent, and their behavior was not wrongful.  Unless the
exclusionary rule is to become a strict-liability regime, it can have no application in this
case.22

Justice Sotomayor, in her opinion concurring in the judgment of the Court, was "compelled to
conclude" that the exclusionary rule does not apply in this case."  However, she observed that, when
the law is unsettled, whether exclusion should be applied was an open question.  She did not,
however, believe that culpability analysis was itself dispositive.   Instead, she contended: 

an officer's culpability is relevant because it may inform the overarching inquiry whether
exclusion would result in appreciable deterrence.  Whatever we have said about culpability,
the ultimate questions have always been, one, whether exclusion would result in appreciable
deterrence and, two, whether the benefits of exclusion outweigh its costs.

Justice Breyer, joined by Justice Ginsburg, dissented.  Much of his opinion addressed retroactivity. 
He also rejected the Court's new good faith exception in Davis, noting that it "creates 'a categorical
bar to obtaining redress' in every case pending when a precedent is overturned."  He posed the
question:  "If the Court means what it says, what will happen to the exclusionary rule[?]"  Critical
of the new culpability approach, Breyer continued:

Defendants frequently move to suppress evidence on Fourth Amendment grounds. In many,
perhaps most, of these instances the police, uncertain of how the Fourth Amendment applied
to the particular factual circumstances they faced, will have acted in objective good faith.
Yet, in a significant percentage of these instances, courts will find that the police were
wrong.  . . .  [A]n officer who conducts a search that he believes complies with the
Constitution but which, it ultimately turns out, falls just outside the Fourth Amendment's
bounds is no more culpable than an officer who follows erroneous "binding precedent."  Nor
is an officer more culpable where circuit precedent is simply suggestive rather than
"binding," where it only describes how to treat roughly analogous instances, or where it just
does not exist. Thus, if the Court means what it now says, if it would place determinative
weight upon the culpability of an individual officer's conduct, and if it would apply the
exclusionary rule only where a Fourth Amendment violation was "deliberate, reckless, or
grossly negligent," then the "good faith" exception will swallow the exclusionary rule.
Indeed, our broad dicta in Herring–dicta the Court repeats and expands upon today–may
already be leading lower courts in this direction.  Today's decision will doubtless accelerate

  The case also had a substantial discussion of retroactivity principles, with Davis arguing22

that the Gant rule should retroactive to foster the development of Fourth Amendment principles.  His

basic argument was that, if good faith applied to reliance on appellate precedent, future litigants would

have no incentive to challenge that precedent and Fourth Amendment law would become "ossified." 

Rejecting that view, the majority focused intensively on the principle that exclusion is not a personal

right but held open the possibility of obtaining suppression "if necessary" in a future case.
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this trend.

Any such change (which may already be underway) would affect not "an exceedingly small
set of cases," but a very large number of cases, potentially many thousands each year. And
since the exclusionary rule is often the only sanction available for a Fourth Amendment
violation, the Fourth Amendment would no longer protect ordinary Americans from
"unreasonable searches and seizures."  It would become a watered-down Fourth Amendment,
offering its protection against only those searches and seizures that are egregiously
unreasonable.

C.  Frisks of Vehicle Passengers:  Arizona v. Johnson, 555 U.S. 323 (2009)

Treatise references:
§ 5.1.4. Show of authority seizures

§ 6.4.3. Traffic stops

§ 9.1. Protective weapons searches [frisks]

§ 11.3.2.1.2. Articulable suspicion

In an unanimous opinion written by Justice Ginsburg, the Court established that a vehicle
passenger can be frisked during the course of a vehicle stop if the police have articulable suspicion
to believe that that person is armed and dangerous.  Johnson was a back-seat passenger of a vehicle
legally stopped for a non-criminal vehicular infraction.  The Court reviewed prior case law that had
established a variety of activities that the police can permissibly engage in during a traffic stop.  It
also recognized, consistent with Brendlin v. California, 551 U.S. 249 (2007), that passengers of a
motor vehicle are "seized" when police stop a vehicle.  It applied that principle to Johnson.  The sole
aspect of Johnson that was new is that, even if the police do not believe that the passenger is engaged
in criminal activity, the passenger can be frisked if the police "harbor reasonable suspicion that the
person subjected to the frisk is armed and dangerous."

Ginsburg's opinion did not note that lower courts had divided on whether the right to frisk
is dependent on whether the police suspected the person of criminal activity.  Johnson has potentially
broad applicability to a variety of situations where the police are validity detaining a person (or
confronting one) but do not believe that the person has been, is, or is about to be, engaged in criminal
activity but do have articulable suspicion that the person accosted is armed and dangerous.  Hence,
in addition to passengers in a vehicle, Johnson could apply to material witnesses, detainees in a
house where a warrant is being executed, or to any person the police confront (but do not seize) on
the street.

D.  Search Incident to Arrest of Vehicle Occupants:

Arizona v. Gant, 556 U.S. __, 129 S. Ct. 1710 (2009)
Davis v. United States, 564 U.S. __ (June 16, 2011)
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Treatise references:
§ 8.1. General considerations and evolution of the doctrine

§ 8.1.2. Exigency versus categorical approach

§ 8.1.3. Officer safety and evidence recovery justifications

§ 8.2. Permissible objects sought

§ 8.3. Timing and location of the search

§ 8.6. Scope:  vehicle searches incident to arrest

§ 8.7. Justice Scalia's opinion in Thornton and alternative views regarding search incident to

arrest

For searches incident to arrest, it had long been established that the police can always search
the person and the area of immediate control around that person.   If that person is in a vehicle,23

under Belton, the police could always search the entire passenger compartment incident to the
arrest.   The Court in Gant rejected that second principle and created two new rules for searches24

incident to arrest of persons who are in vehicles.  They were:

1.  A search is not permitted incident to a recent occupant's arrest after the arrestee is secured
and cannot access the interior of the vehicle;
or
2.  A search is permissible it the police have reason to believe that evidence of the offense
of arrest might be in the vehicle.

Explaining the first rule, Justice Stevens, writing for a majority of five,  stated that a search of a
vehicle incident to arrest is permissible "only when the arrestee is unsecured and within reaching
distance of the passenger compartment at the time of the search."  In footnote 4, he opined for the
majority:

Because officers have many means of ensuring the safe arrest of vehicle occupants, it will
be the rare case in which an officer is unable to fully effectuate an arrest so that a real
possibility of access to the arrestee's vehicle remains.

  E.g., Thornton v. United States, 541 U.S. 615 (2004); Michigan v. DeFillippo, 443 U.S.23

31, 39 (1979) ("the fact of a lawful arrest, standing alone, authorizes a search [of the person

arrested]"); Gustafson v. Florida, 414 U.S. 260, 266 (1973) ("Since it is the fact of custodial arrest

which gives rise to the authority to search," the lack of a subjective belief by the officer that the person

arrested is armed and dangerous is irrelevant.); Robinson v. United States, 414 U.S. 218 (1973)

(adopting  a "categorical" search incident to arrest rule: it applied to all arrests, regardless of the

underlying factual circumstances).

  New York v. Belton, 453 U.S. 454 (1981), (holding that, as an incident to arrest of an24

automobile occupant, the police may search the entire passenger compartment of the car, including

any open or closed containers, but not the trunk).  See also Thornton v. United States, 541 U.S. 615

(2004) (holding that Belton applied to situations where the suspect gets out of a car before the officer

has made contact with the suspect).
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Explaining the second rule, Stevens asserted that circumstances unique to automobile context justify
a search incident to arrest when it is reasonable to believe that evidence of the offense of arrest might
be in the vehicle.  In another part of the opinion he called this standard a "reasonable basis."  This
appears to be the familiar articulable suspicion standard, used to justify Terry stops and frisks.

Justice Stevens viewed the primary rationale of the new rules as protecting privacy interests. 
He saw Belton searches, which authorized police officers to search not just the passenger
compartment but every purse, briefcase, or other container within that space, as creating "a serious
and recurring threat to the privacy of countless individuals."  He also maintained that Belton was not
as bright a rule as had been claimed and that Belton was unnecessary to protect legitimate law
enforcement interests.

Justice Scalia, in a concurring opinion, said that he did not like the majority's new rules but
liked the dissent's view even less; he did not want to create a 4-1-4 situation and, therefore, joined
the majority opinion, although acknowledging that it was an "artificial narrowing" of prior cases. 
Scalia stated that the rule he wanted was that the police could only search a vehicle incident to arrest
if the object of the search was evidence of the crime for which the arrest was made.

Justice Breyer's dissent essentially argued that stare decisis applies.  Altio, in dissent (joined
by C.J. Roberts, Kennedy, and Breyer (in relevant part)), maintained that Belton was a good rule and
that the new rules had no rational limitation to vehicle searches.  He argued, in effect:

Why does the rule not apply to all arrestees?
Why is the reason to believe standard sufficient to justify a search?

Davis v. United States, 564 U.S. __ (June 16, 2011), was a necessary followup to Gant,
given the impact of the change on the vast number of cases pending at the time Gant was decided. 
The lower courts had adopted a variety of views regarding the impact of Gant.  Davis, as discussed
elsewhere in this supplement, created a broad "good faith" exception based on reliance on binding
appellate decisions.  Davis does not add to our understanding of Gant.  It did, however, clearly state
something that Gant had refused to do:  the Court overruled Belton and Gant  "adopted a new, two-
part rule."  Davis merely summarized  the two part rule from Gant and went on to reject application25

of the exclusionary rule to searches performed prior to the decision in Gant.

E.  Student Searches:  Safford School District v. Redding, 557 U.S. __, 129 S. Ct. 2633 (2009)

  Davis restated the first prong of Gant as permitting a search of a motor vehicle "(1) if the25

arrestee is within reaching distance of the vehicle during the search[.]"  Gant, as noted in text, stated

the first prong of the new regime negatively, which seemed to have two aspects:  the arrestee was

secured and could not access the vehicle.  The second aspect (lack of access) presumably flows from

the first (the arrestee is secured).  In Gant, the majority also stated the first prong as follows:  the

police may search "incident to a recent occupant's arrest only when the arrestee is unsecured and

within reaching distance of the passenger compartment at the time of the search."  However, Davis'

formulation focuses solely on the location of the arrestee and not whether that person is "secured."
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Treatise references:
§ 3.3. The reasonable expectation of privacy test

§ 3.3.3.2. Situations where the Court has found reduced expectations of privacy

§ 3.3.4. Measuring expectations of privacy and techniques to create the hierarchy

§ 7.3. Physical invasions; two-sided nature of search analysis

§ 8.4. {intrusive searches incident to arrest} Scope:  arrestee's body

§ 11.3.4.4.2.2. Special needs

Middle school official caught a student with prescription-strength ibuprofen pills, which was
a violation of school rules.  Relying on that student's uncorroborated statement that 13-year-old
Savana Redding gave her the pills, school officials required Redding to remove her outer clothing
and briefly pull away her underwear.  Nothing was found.  Redding's mother sued the school,
alleging that school officials had violated Redding's Fourth Amendment rights.

In an 8-1 vote, the Supreme Court agreed with Redding that the Fourth Amendment had been
violated.  Writing for the Court, Justice Souter purported to apply the framework established in New
Jersey v. T.L.O., 469 U.S. 325 (1985), to the search.  First, the Court concluded that there was
reasonable suspicion that Redding "was involved in pill distribution."  Second, the Court examined
the scope of the search.  It initially found that the authorities were justified in searching Redding's
backpack and outer clothing but that strip searches were a "category of its own demanding its own
specific suspicions."  Because the authorities did not have individualized suspicion that Redding was
hiding the "common pain killers in her underwear," the authorities violated the Fourth Amendment
by conducting such an intrusive search.  Nonetheless, Justice Souter concluded that the school
officials were entitled to qualified immunity because the circuits had been split on the question of
when a strip search was justified.  Justices Ginsburg and Stevens dissented on the question of
qualified immunity.  Justice Thomas, concurring and dissenting, argued that the search was not
unreasonable and offered an expansive view of school officials' authority.26

F.  DUI stops:  Virginia v. Harris, 130 S. Ct. 10 (2009) (Chief Justice Roberts, with whom
Justice Scalia joined, dissenting from denial of certiorari).

Treatise references:  
§ 11.3.2. {measuring reasonableness} Model#2: individualized suspicion

§ 11.3.2.1.2. Articulable suspicion

§ 11.3.2.2. Types and sources of information

§ 11.3.2.3. Informants  

§ 11.3.4.4.2.2. Special needs

Citing the dangers posed by drunk driving and the frequent reports of such conduct to the
police, the Chief Justice argued that the Court should grant certiorari to determine whether an
anonymous tip that Harris was driving while intoxicated was sufficient to justify a stop.  Harris had
been convicted of driving while intoxicated but the Virginia Supreme Court overturned the

  For extensive treatment of Redding and the Fourth Amendment rights of children, see26

Symposium, The Fourth Amendment Rights of Children and Juveniles, 80 M ISS. L.J. 789 (2011).
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conviction, concluding that, because the officer had failed to independently verify that Harris was
driving dangerously, the stop violated the Fourth Amendment.

The Chief Justice asserted:  "I am not sure that the Fourth Amendment requires such
independent corroboration before the police can act, at least in the special context of anonymous tips
reporting drunk driving."  He noted that, as a general rule, the Court has held "that anonymous tips,
in the absence of additional corroboration, typically lack the 'indicia of reliability' needed to justify
a stop under the reasonable suspicion standard."  But he believed that "Fourth Amendment analysis
might be different in other situations," including "'in quarters where the reasonable expectation of
Fourth Amendment privacy is diminished.'"  He noted that the "Court has in fact recognized that the
dangers posed by drunk drivers are unique, frequently upholding anti-drunk-driving policies that
might be constitutionally problematic in other, less exigent circumstances."  Roberts also pointed
to a conflict in federal and state courts over the question:

The majority of courts examining the question have upheld investigative stops of allegedly
drunk or erratic drivers, even when the police did not personally witness any traffic violations
before conducting the stops.  These courts have typically distinguished [the] general rule
based on some combination of (1) the especially grave and imminent dangers posed by drunk
driving; (2) the enhanced reliability of tips alleging illegal activity in public, to which the
tipster was presumably an eyewitness; (3) the fact that traffic stops are typically less invasive
than searches or seizures of individuals on foot; and (4) the diminished expectation of
privacy enjoyed by individuals driving their cars on public roads.  A minority of jurisdictions,
meanwhile, take the same position as the Virginia Supreme Court, requiring that officers first
confirm an anonymous tip of drunk or erratic driving through their own independent
observation.

G.  Exigent Circumstances:

Michigan v. Fisher, 558 U.S. __, 130 S. Ct. 546 (2009) (per curiam)
Kentucky v. King, 563 U.S. ___ , 131 S. Ct. 1849 (2011)

Treatise reference:  
§ 10.6. Exigent circumstances

§ 11.3.2. Individualized Suspicion

Michigan v. Fisher, 558 U.S. __, 130 S. Ct. 546 (2009) (per curiam).  Fisher was charged
with assault with a dangerous weapon and possession of a firearm during the commission of a
felony.  The state trial court granted his motion to suppress evidence obtained as a result of
warrantless entry into his residence.  After the State appealed but lost in the Court of Appeals of
Michigan, the Supreme Court granted certiorari and summarily reversed.  In a per curiam opinion,
the Court held that officer's warrantless entry into Fisher's residence was reasonable.

Police officers responded to a complaint of a disturbance.  As they approached the area, a
couple directed the officers to a residence where a man was "going crazy."  According to the Court, 
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the officers found a household in considerable chaos: a pickup truck in the driveway with its
front smashed, damaged fenceposts along the side of the property, and three broken house
windows, the glass still on the ground outside.  The officers also noticed blood on the hood
of the pickup and on clothes inside of it, as well as on one of the doors to the house. . . . 
Through a window, the officers could see respondent, Jeremy Fisher, inside the house,
screaming and throwing things. The back door was locked, and a couch had been placed to
block the front door.

The officers knocked but Fisher refused to answer.  Observing that Fisher had a cut on his
hand, they asked him whether he needed medical attention.  Fisher ignored the questions and
demanded that the officers get a search warrant.  One officer then pushed the front door partly open
and ventured into the house.  Through the window of the open door he saw Fisher pointing a long
gun at him and withdrew.

Starting with the proposition that exigent circumstances justified a warrantless entry into a
home, and relying on the recent case of Brigham City v. Stuart, 547 U.S. 398 (2006), which
identified one such exigency as "the need to assist persons who are seriously injured or threatened
with such injury," the Court asserted that 

law enforcement officers "may enter a home without a warrant to render emergency
assistance to an injured occupant or to protect an occupant from imminent injury." This
"emergency aid exception" does not depend on the officers' subjective intent or the
seriousness of any crime they are investigating when the emergency arises.  It requires only
"an objectively reasonable basis for believing[]" that "a person within [the house] is in need
of immediate aid."

Stating that Fisher was a "straightforward application of the emergency aid exception," the
majority believed that the entry was reasonable under the Fourth Amendment.  It also clarified the
type of injury that was needed:

Officers do not need ironclad proof of "a likely serious, life-threatening" injury to invoke the
emergency aid exception.  The only injury police could confirm in Brigham City was the
bloody lip they saw the juvenile inflict upon the adult.  Fisher argues that the officers here
could not have been motivated by a perceived need to provide medical assistance, since they
never summoned emergency medical personnel.  This would have no bearing, of course,
upon their need to assure that Fisher was not endangering someone else in the house. 
Moreover, even if the failure to summon medical personnel conclusively established that [the
officer] did not subjectively believe, when he entered the house, that Fisher or someone else
was seriously injured (which is doubtful), the test, as we have said, is not what [the officer]
believed, but whether there was "an objectively reasonable basis for believing" that medical
assistance was needed, or persons were in danger. 

Rejecting the hindsight determination that there was in fact no emergency as not meeting "the
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needs of law enforcement or the demands of public safety," the majority opined:

Only when an apparent threat has become an actual harm can officers rule out innocuous
explanations for ominous circumstances.  But "[t]he role of a peace officer includes
preventing violence and restoring order, not simply rendering first aid to casualties."  It
sufficed to invoke the emergency aid exception that it was reasonable to believe that Fisher
had hurt himself (albeit nonfatally) and needed treatment that in his rage he was unable to
provide, or that Fisher was about to hurt, or had already hurt, someone else.

Justice Stevens filed dissenting opinion in which Justice Sotomayor joined.  Stevens believed
that it was a factual question  whether the police had "an objectively reasonable basis for believing
that [Fisher was] seriously injured or imminently threatened with such injury," and that it had not
been shown that the trial judge was wrong in concluding that the entry was unlawful.  He found the
police decision to leave the scene after Fisher pointed the gun and not return for several hours
inconsistent with a reasonable belief that Fisher was in need of immediate aid.  Stevens argued:  "In
sum, the one judge who heard [the officer's] testimony was not persuaded that [the officer] had an
objectively reasonable basis for believing that entering Fisher's home was necessary to avoid serious
injury."  Stevens added that, even if one concluded that the trial court was wrong, "it is hard to see
how the Court is justified in micromanaging the day-to-day business of state tribunals making
fact-intensive decisions of this kind."

In Kentucky v. King, 563 U.S. ___, 131 S. Ct. 1849 (2011), the Court addressed the question
whether lawful police action can impermissibly "create" exigent circumstances, serving to preclude
warrantless entry.   According to the Court, under the "so-called 'police-created exigency' doctrine27

. . ., police may not rely on the need to prevent destruction of evidence when that exigency was
'created' or 'manufactured' by the conduct of the police."  The Court added:

[C]ourts require something more than mere proof that fear of detection by the police caused
the destruction of evidence.  An additional showing is obviously needed because . . . "in
some sense the police always create the exigent circumstances."  That is to say, in the vast
majority of cases in which evidence is destroyed by persons who are engaged in illegal
conduct, the reason for the destruction is fear that the evidence will fall into the hands of law
enforcement.  Destruction of evidence issues probably occur most frequently in drug cases

  King provided a description of the exigency doctrine and a list of recognized27

circumstances when it applies.  The doctrine was viewed in King as an exception to the warrant

requirement and "'applies when the exigencies of the situation make the needs of law enforcement so

compelling that [a] warrantless search is objectively reasonable under the Fourth Amendment.'"  The

exceptions listed by King were:

Under the "emergency aid" exception, for example, "officers may enter a home without a

warrant to render emergency assistance to an injured occupant or to protect an occupant from

imminent injury."  Police officers may enter premises without a warrant when they are in hot

pursuit of a fleeing suspect.  And . . . the need "to prevent the imminent destruction of

evidence" has long been recognized as a sufficient justification for a warrantless search.
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because drugs may be easily destroyed by flushing them down a toilet or rinsing them down
a drain.  Persons in possession of valuable drugs are unlikely to destroy them unless they fear
discovery by the police.  Consequently, a rule that precludes the police from making a
warrantless entry to prevent the destruction of evidence whenever their conduct causes the
exigency would unreasonably shrink the reach of this well-established exception to the
warrant requirement.

The facts of King were straight-forward.  Police officers entered an apartment building to
arrest a person who had just sold crack cocaine to an undercover informant on the street.  An officer
who observed the transaction radioed uniformed officers to move in and arrest the suspect.  The
officer later radioed that the suspect had entered the back right apartment but the arresting officers
at that point were on foot and not in radio contact.  A strong odor of marijuana emanated from the
door of the back left apartment, prompting the officers to believe the trafficker had fled into that
apartment.  The officers knocked on the door of the left apartment and announced their presence. 
They heard noises that indicated that physical evidence was being destroyed.   The officers28

announced that they were going to enter the apartment and did so; they found quantities of drugs in
plain view.

In reaching its decision, the Court catalogued and rejected a variety of tests created by lower
courts to prevent police officers from creating exigent circumstances, concluding that the ultimate
test is whether "conduct of the police preceding the exigency is reasonable."  In making that
determination in King, the Court emphasized that the inquiry was an objective one and not dependent
on an officer's subjective intent, not dependent on what the officer expected to find, nor on
assessment of any expected response by the persons in the home.  The Court also rejected a rule that
would require the police to get a warrant if they had time to do so, observing that the police had the
discretion to engage in a variety of investigative techniques, such as obtaining consent to enter or
merely speaking with the occupants of a dwelling before deciding to seek search authorization.

The Court pointedly clarified the scope of the police's ability to investigate at the door of a
citizen's home:

When law enforcement officers who are not armed with a warrant knock on a door, they do
no more than any private citizen might do.  And whether the person who knocks on the door
and requests the opportunity to speak is a police officer or a private citizen, the occupant has
no obligation to open the door or to speak.  When the police knock on a door but the
occupants choose not to respond or to speak, "the investigation will have reached a
conspicuously low point," and the occupants "will have the kind of warning that even the
most elaborate security system cannot provide."  And even if an occupant chooses to open
the door and speak with the officers, the occupant need not allow the officers to enter the
premises and may refuse to answer any questions at any time.

  It was assumed by the United States Supreme Court and by the Kentucky Supreme Court28

that an exigency existed.
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Occupants who choose not to stand on their constitutional rights but instead elect to
attempt to destroy evidence have only themselves to blame for the warrantless
exigent-circumstances search that may ensue.

The Court in an 8-to-1 opinion written by Justice Alito established this rule:   29

[T]he exigent circumstances rule justifies a warrantless search when the conduct of the police
preceding the exigency is reasonable[.]  Where, as here, the police did not create the exigency
by engaging or threatening to engage in conduct that violates the Fourth Amendment,
warrantless entry to prevent the destruction of evidence is reasonable and thus allowed.[ ]FN4

In footnote four, Alito stated:

There is a strong argument to be made that, at least in most circumstances, the exigent
circumstances rule should not apply where the police, without a warrant or any legally sound
basis for a warrantless entry, threaten that they will enter without permission unless admitted. 
In this case, however, no such actual threat was made, and therefore we have no need to
reach that question.

The "threat" caveat, held out as a limitation on the exigent circumstances doctrine in text and
in the accompanying footnote four, was also repeated by Altio at the beginning of his opinion and
at other points in the opinion, leaving the reader with the impression that the observation was a real
limitation on the exigency doctrine.  If that were so, King would open the door to a wider view that
coverage of the Amendment extends to threats or perhaps attempts to violate the Fourth Amendment. 
If that were true, the Court would, for example, have to reconsider the line of cases beginning with
California v. Hodari D., 499 U.S. 621 (1991), which have rejected including attempted or threatened
seizures as actions protected by the Amendment.   A consequence of the Hodari D. line of authority30

has been the adoption of numerous coercive techniques by the police, such as fake drug checkpoints,
that are designed to prompt citizens to disgorge evidence or otherwise engage in some activity that
justifies a stop.31

Nonetheless, given the facts of King, what would constitute a threat appears to be quite
narrow.  The Supreme Court found that actions of the police in King "entirely lawful.  They did not

  The lone dissenter, Justice Ginsburg, argued that the "exception should govern only in29

genuine emergency  situations" and that, after King, the police"may now knock, listen, then break the

door down."  She would have held that the "urgency must exist . . . when the police come on the scene,

not subsequent to their arrival, prompted by their own conduct."  In Ginsburg's view, the police had

both probable cause and time to get a warrant prior to their knocking on the door; therefore, they

should have done so.

  See Treatise §§ 5.1.4.2., 5.1.5. – 5.1.6.30

   See Treatise §§ 5.1.5. – 5.1.6.31
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violate the Fourth Amendment or threaten to do so."  According to the Court, Officer Steven Cobb
"testified that the officers banged on the left apartment door 'as loud as [they] could' and announced,
'This is the police' or 'Police, police, police.'"  King argued that the manner in which the police
knocked and announced their presence created an exigency because they "engage[d] in conduct that
would cause a reasonable person to believe that entry is imminent and inevitable."  Rejecting that
rule and finding that conduct "entirely consistent with the Fourth Amendment," the Court asserted:

But the ability of law enforcement officers to respond to an exigency cannot turn on such
subtleties.

Police officers may have a very good reason to announce their presence loudly and
to knock on the door with some force.  A forceful knock may be necessary to alert the
occupants that someone is at the door.  Furthermore, unless police officers identify
themselves loudly enough, occupants may not know who is at their doorstep.  Officers are
permitted–indeed, encouraged–to identify themselves to citizens, and "in many
circumstances this is cause for assurance, not discomfort."  Citizens who are startled by an
unexpected knock on the door or by the sight of unknown persons in plain clothes on their
doorstep may be relieved to learn that these persons are police officers.  Others may
appreciate the opportunity to make an informed decision about whether to answer the door
to the police.

If respondent's test were adopted, it would be extremely difficult for police officers
to know how loudly they may announce their presence or how forcefully they may knock on
a door without running afoul of the police-created exigency rule.  And in most cases, it would
be nearly impossible for a court to determine whether that threshold had been passed.  The
Fourth Amendment does not require the nebulous and impractical test that respondent
proposes.

Based on King, what would constitute a "threat?"  Loud knocking and loudly announcing that
the persons at the door are the police is clearly insufficient.  The Court opined that a threat to "break
down the door if the occupants did not open the door voluntarily" would be sufficient.  The Court
found that there was no "'demand" of any sort" in King prior to the exigency arising.  Only then did
the officers announce their intention to enter.  Following this reasoning, only explicit threats to enter
appear to be sufficient.  "This holding," the Court opined, "provides ample protection for the privacy
rights that the Amendment protects."  One could dispute that view but it is, nonetheless, consistent
with the Court's recent jurisprudence.32

H.  Digital Evidence and Expectations of Privacy:  City of Ontario v. Quon, 560 U.S. __, 130 S.
Ct. 2619 (2010) 

Treatise References:  
§ 3.3.  The Reasonable Expectation of Privacy Test

§ 3.3.3. Creation of a hierarchy of privacy interests

  See Treatise § 5.1.4.1.32
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§ 3.3.3.1. Situations where the Court has found no reasonable expectation of

privacy

§ 3.3.4. Measuring expectations of privacy and techniques to create the hierarchy

§ 3.5. Limitations on protection

§ 3.5.1. Assumption of risk, voluntary exposure, shared privacy

§ 11.3. Procedural regulation of searches and seizures

§ 11.3.4. Model#4: the balancing test

§ 11.3.4.4. Factors in the balancing test

§ 11.6.1. Two-fold nature of reasonableness -- scope considerations

§ 11.6.1.2. Least intrusive means analysis

Sergeant Jeff Quon was employed by the Ontario Police Department as a member of the
Special Weapons and Tactics (SWAT) Team.  The City of Ontario had a written policy advising
employees that use of City owned computer-related services for personal purposes was forbidden,
that the City reserved the right to monitor "all network activity including e-mail and Internet use,
with or without notice," and that "[u]sers should have no expectation of privacy or confidentiality
when using these resources."  Quon signed a statement acknowledging that he had read and
understood the policy. Later, the City acquired 20 alphanumeric pagers capable of sending and
receiving text messages.  Arch Wireless Operating Company provided wireless service for the
pagers.  Under the City's service contract with Arch Wireless, each pager was allotted a limited
number of characters sent or received each month. Excess usage resulted in an additional fee.

[A] text message sent on one of the City's pagers was transmitted using wireless radio
frequencies from an individual pager to a receiving station owned by Arch Wireless.  It was
routed through Arch Wireless' computer network, where it remained until the recipient's
pager or cellular telephone was ready to receive the message, at which point Arch Wireless
transmitted the message from the transmitting station nearest to the recipient. After delivery,
Arch Wireless retained a copy on its computer servers. The message did not pass through
computers owned by the City.

The City issued pagers to Quon and other SWAT Team members in order to facilitate responses to
emergencies.  When the police department obtained the pagers, it informed the officers that the
computer-use policy applied to pager messages.

The officer in charge of the administration of the pagers, Lieutenant Steve Duke, informed
the SWAT team members that he would not audit pagers that went above the monthly limit if the
officers agreed to pay for any overages.  Eventually, Duke tired of collecting bills and the chief of
police ordered a review of the pager transcripts for the two officers with the highest overages to
determine whether the monthly character limit was insufficient to cover business-related messages. 
"At Duke's request, an administrative assistant employed by OPD contacted Arch Wireless.  After
verifying that the City was the subscriber on the accounts, Arch Wireless provided the desired
transcripts.  Duke reviewed the transcripts and discovered that many of the messages sent and
received on Quon's pager were not work related, and some were sexually explicit.  Duke reported
his findings to [Police Chief] Scharf, who, along with Quon's immediate supervisor, reviewed the
transcripts himself."  The matter was referred to internal affairs to determine whether Quon was
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wasting time with personal matters while on duty.  Sergeant McMahon of internal affairs first
redacted all messages sent by Quon while off duty.  McMahon then determined that, during the
month under review, Quon sent or received 456 messages during work hours, of which no more than
57 were work related; he sent as many as 80 messages during a single day at work; and on an average
workday, Quon sent or received 28 messages, of which only 3 were related to police business.  Some
of the messages were to his wife, some to his mistress, and many were sexually explicit.

Quon, his wife, his mistress, and another police officer filed a §1983 action against the City,
the police department, and others, alleging Fourth Amendment violations.  A jury found that the
chief of police's purpose in ordering review of the transcripts was to determine the character limit's
efficacy and the District Court ruled that that action was reasonable under O'Connor v. Ortega, 480
U.S. 709 (1987).  The Ninth Circuit reversed, holding that Quon possessed a reasonable expectation
of privacy in his text messages and reasoning that the City's general policy was overridden by
Lieutenant Duke's informal policy.  The appellate court also held that the other respondents had a
reasonable expectation of privacy in messages they had sent to Quon's pager.  The Ninth Circuit
further held that the search was unreasonable in scope because the government could have
accomplished its objectives through "a host of simple ways" without intruding on respondents'
Fourth Amendment rights.  Those methods included "warning Quon that for the month of September
he was forbidden from using his pager for personal communications," "ask[ing] Quon to count the
characters himself," or "ask[ing] him to redact personal messages and grant permission to the
Department to review the redacted transcript."

The Supreme Court granted certiorari on three issues: (1) Did Quon have a reasonable
expectation of privacy in the text messages; (2) Did the persons who sent text messages to Quon
have a reasonable expectation in those messages; and (3) Was the search of the text messages
reasonable?  Ultimately, the Court chose to assume the existence of a reasonable expectation of
privacy as to Quon and the other respondents; it concluded that the search was reasonable.  Thus,
the reversal the Ninth Circuit decision avoided some of the more important aspects of the case,
although the Supreme Court commented on aspects of the threshold question regarding expectations
of privacy in technological devices.

Justice Kennedy wrote the opinion for the Court, which was joined in full by seven members
of the Court and in part by Justice Scalia, who wrote a separate concurring opinion.  Justice Stevens
also filed a concurring opinion.  Kennedy began by narrowing the focus (and importance) of the
opinion: "Though the case touches issues of farreaching significance, the Court concludes it can be
resolved by settled principles determining when a search is reasonable."  Justice Kennedy asserted:

A broad holding concerning employees' privacy expectations vis-à-vis employer-provided
technological equipment might have implications for future cases that cannot be predicted.
It is preferable to dispose of this case on narrower grounds.  For present purposes we assume
several propositions arguendo:  First, Quon had a reasonable expectation of privacy in the
text messages sent on the pager provided to him by the City; second, petitioners' review of
the transcript constituted a search within the meaning of the Fourth Amendment; and third,
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the principles applicable to a government employer's search of an employee's physical office
apply with at least the same force when the employer intrudes on the employee's privacy in
the electronic sphere.

Turning to the Fourth Amendment satisfaction question, the Court viewed the decision in
O'Connor as dispositive.  In O'Connor, there had been a deeply divided Court and the Quon decision
did not resolve that split.  The O'Connor plurality stated that public employer searches "'for
noninvestigatory, work-related purposes, as well as for investigations of work-related misconduct,
should be judged by the standard of reasonableness under all the circumstances.'"  In contrast, Justice
Scalia in a concurring opinion in O'Connor maintained "'that government searches to retrieve
work-related materials or to investigate violations of workplace rules–searches of the sort that are
regarded as reasonable and normal in the private-employer context–do not violate the Fourth
Amendment.'"  Kennedy stated that it was unnecessary to determine which approach was proper and
ruled that, under either approach, the search in Quon was reasonable. 

The Court found the search in Quon justified at its inception "because there were 'reasonable
grounds for suspecting that the search [was] necessary for a noninvestigatory work-related purpose.'"
The Court pointed out that Chief Scharf ordered the search to determine whether the character limit
on the City's contract with Arch Wireless was sufficient to meet the City's needs.  "The City and
OPD had a legitimate interest in ensuring that employees were not being forced to pay out of their
own pockets for work-related expenses, or on the other hand that the City was not paying for
extensive personal communications."  Turning to the scope of the search, the Court believed that the
review of the transcripts was reasonable as "an efficient and expedient way to determine whether
Quon's overages were the result of work-related messaging or personal use."  The Court believed that
the review was not "'excessively intrusive:" 

Quon had gone over his monthly allotment a number of times, OPD requested transcripts for
only the months of August and September 2002. While it may have been reasonable as well
for OPD to review transcripts of all the months in which Quon exceeded his allowance, it
was certainly reasonable for OPD to review messages for just two months in order to obtain
a large enough sample to decide whether the character limits were efficacious. And it is
worth noting that during his internal affairs investigation, McMahon redacted all messages
Quon sent while off duty, a measure which reduced the intrusiveness of any further review
of the transcripts.

Moreover, the Court asserted that the extent of Quon's expectation of privacy was "relevant
to assessing whether the search was too intrusive."  Characterizing Quon's privacy expectation as
"limited," Kennedy continued:

Quon was told that his messages were subject to auditing.  As a law enforcement officer, he
would or should have known that his actions were likely to come under legal scrutiny, and
that this might entail an analysis of his on-the-job communications.  Under the
circumstances, a reasonable employee would be aware that sound management principles
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might require the audit of messages to determine whether the pager was being appropriately
used.  Given that the City issued the pagers to Quon and other SWAT Team members in
order to help them more quickly respond to crises–and given that Quon had received no
assurances of privacy–Quon could have anticipated that it might be necessary for the City to
audit pager messages to assess the SWAT Team's performance in particular emergency
situations.

[Quon's limited expectation of privacy] lessened the risk that the review would intrude on
highly private details of Quon's life.  OPD's audit of messages on Quon's employer-provided
pager was not nearly as intrusive as a search of his personal e-mail account or pager, or a
wiretap on his home phone line, would have been. That the search did reveal intimate details
of Quon's life does not make it unreasonable, for under the circumstances a reasonable
employer would not expect that such a review would intrude on such matters.

The Court rejected the Ninth Circuit's employment of a lesser intrusive means analysis,
noting sharply that that "approach was inconsistent with controlling precedents."  It also rejected the
argument that the search was unreasonable because Arch had violated the Stored Communications
Act.  Assuming that Arch had violated the Act and again citing precedent, the Court noted that a
mere statutory violation does not translate into a Fourth Amendment violation.  It also noted that no
"OPD employee either violated the law him- or herself or knew or should have known that Arch
Wireless, by turning over the transcript, would have violated the law."

After disposing of Quon's claims, the Court turned to the other respondents, including the
two women who sent and received messages from Quon.  The Court stated:

Petitioners and respondents disagree whether a sender of a text message can have a
reasonable expectation of privacy in a message he knowingly sends to someone's
employer-provided pager.  It is not necessary to resolve this question in order to dispose of
the case, however. Respondents argue that because "the search was unreasonable as to
Sergeant Quon, it was also unreasonable as to his correspondents."  They make no corollary
argument that the search, if reasonable as to Quon, could nonetheless be unreasonable as to
Quon's correspondents.  In light of this litigating position and the Court's conclusion that the
search was reasonable as to Jeff Quon, it necessarily follows that these other respondents
cannot prevail.

Kennedy, in Section III A of his opinion for the Court, noted "the parties' disagreement over
whether Quon had a reasonable expectation of privacy."  He pointed to the City's formal policy and
to Duke's statements and observed that, if the Court were to address the threshold question whether
the Fourth Amendment was applicable, "it would be necessary to ask whether Duke's statements
could be taken as announcing a change in OPD policy, and if so, whether he had, in fact or
appearance, the authority to make such a change and to guarantee the privacy of text messaging." 
The proper measure of the reasonableness of a public employee's expectation of privacy had also
divided the O'Connor Court, with a plurality in that case indicating that public employees should be
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treated differently than private employees.  In Quon, the Court did not seek to resolve that question. 
Instead, Kennedy set out some of the factors that might influence the reasonableness of an
expectation of privacy:

It would also be necessary to consider whether a review of messages sent on police pagers,
particularly those sent while officers are on duty, might be justified for other reasons,
including performance evaluations, litigation concerning the lawfulness of police actions,
and perhaps compliance with state open records laws. . . .

The Court must proceed with care when considering the whole concept of privacy
expectations in communications made on electronic equipment owned by a government
employer. The judiciary risks error by elaborating too fully on the Fourth Amendment
implications of emerging technology before its role in society has become clear.  In [Katz v.
United States, 389 U.S. 347 (1967)], the Court relied on its own knowledge and experience
to conclude that there is a reasonable expectation of privacy in a telephone booth.  It is not
so clear that courts at present are on so sure a ground. Prudence counsels caution before the
facts in the instant case are used to establish far-reaching premises that define the existence,
and extent, of privacy expectations enjoyed by employees when using employer-provided
communication devices.

Rapid changes in the dynamics of communication and information transmission are evident
not just in the technology itself but in what society accepts as proper behavior. As one amici
brief notes, many employers expect or at least tolerate personal use of such equipment by
employees because it often increases worker efficiency.  Another amicus points out that the
law is beginning to respond to these developments, as some States have recently passed
statutes requiring employers to notify employees when monitoring their electronic
communications.  At present, it is uncertain how workplace norms, and the law's treatment
of them, will evolve.

Even if the Court were certain that the O'Connor plurality's approach [to determining when
a public employee had a reasonable expectation of privacy in the work place] were the right
one, the Court would have difficulty predicting how employees' privacy expectations will be
shaped by those changes or the degree to which society will be prepared to recognize those
expectations as reasonable.  Cell phone and text message communications are so pervasive
that some persons may consider them to be essential means or necessary instruments for
self-expression, even self-identification. That might strengthen the case for an expectation
of privacy. On the other hand, the ubiquity of those devices has made them generally
affordable, so one could counter that employees who need cell phones or similar devices for
personal matters can purchase and pay for their own. And employer policies concerning
communications will of course shape the reasonable expectations of their employees,
especially to the extent that such policies are clearly communicated.

Section III A prompted Justice Scalia to write a concurring opinion, refusing to join that
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section.  Finding the search reasonable, Scalia saw no need to address the threshold question whether
the respondents had a reasonable expectation of privacy.  In O'Connor, Scalia had rejected a special
standard for when public employees had a reasonable expectation of privacy and repeated that view
in Quon, asserting that the "proper threshold inquiry should be not whether the Fourth Amendment
applies to messages on public employees' employer-issued pagers, but whether it applies in general
to such messages on employer-issued pagers."  He viewed Section III A as an "unnecessary" and
"exaggerated" "excursus on the complexity and consequences of answering[] that admittedly
irrelevant threshold question."  Scalia stated:

Applying the Fourth Amendment to new technologies may sometimes be difficult, but when
it is necessary to decide a case we have no choice. The Court's implication that where
electronic privacy is concerned we should decide less than we otherwise would (that is, less
than the principle of law necessary to resolve the case and guide private action)–or that we
should hedge our bets by concocting case-specific standards or issuing opaque opinions–is
in my view indefensible. The-times-they-are-a-changin' is a feeble excuse for disregard of
duty.

Worse still, the digression is self-defeating. Despite the Court's insistence that it is agnostic
about the proper test, lower courts will likely read the Court's self-described "instructive"
expatiation on how the O'Connor plurality's approach would apply here (if it applied), as a
heavy-handed hint about how they should proceed. Litigants will do likewise, using the
threshold question whether the Fourth Amendment is even implicated as a basis for
bombarding lower courts with arguments about employer policies, how they were
communicated, and whether they were authorized, as well as the latest trends in employees'
use of electronic media. In short, in saying why it is not saying more, the Court says much
more than it should.

The Court's inadvertent boosting of the O'Connor plurality's standard is all the more ironic
because, in fleshing out its fears that applying that test to new technologies will be too hard,
the Court underscores the unworkability of that standard. Any rule that requires evaluating
whether a given gadget is a "necessary instrumen[t] for self-expression, even
self-identification," on top of assessing the degree to which "the law's treatment of
[workplace norms has] evolve[d]," is (to put it mildly) unlikely to yield objective answers.

Justice Stevens, although joining the Court's opinion, wrote separately to suggest that Justice
Blackmun's dissenting opinion in O'Connor remained a viable possible standard; Blackmun had
advocated a cases-by-case approach to the assessment of reasonableness regarding public employee'
workplace searches.  Stevens also emphasized that Quon "had only a limited expectation of privacy
in relation to this particular audit of his pager messages."  He believed that the result would be the
same under any of the standards set forth in O'Connor.

I.  Detentions of Material Witnesses; the Nature of Reasonableness:  Ashcroft v. al-Kidd, 563
U.S. __, 131 S. Ct. 2074 (2011)
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Treatise References:  
§ 6.7.  Detention of Material Witnesses

§ 11.5.1.  Role of Individualized Suspicion

The practice of detaining material witnesses predates the Republic and has been a prosecution
tool ever since.  The Supreme Court, prior to Ashcroft v. al-Kidd, 563 U.S. __, 131 S. Ct. 2074
(2011),  had had little to say on the Fourth Amendment aspects of those seizures.  Section 6.7. of the
treatise examines those cases.  In al-Kidd, the Court confronted a narrowly framed challenge to the
use of the material witness detention statute, 18 U.S.C. § 3144.

al-Kidd, an American citizen, was arrested on a material witness warrant issued by a federal
magistrate judge in connection with a pending terrorism-related investigation.  He was held for 16
days and then released on supervision for 15 months.  There was no evidence of any criminal activity
by al-Kidd.  He filed suit action against Ashcroft, the former Attorney General of the United States,
seeking damages for his arrest.  al-Kidd alleged that his arrest resulted from a policy created by the
former Attorney General of using the material witness statute as a pretext to investigate and
preventively detain terrorism suspects.   The Ninth Circuit had held that Ashcroft had violated the33

Fourth Amendment and that he was not entitled to qualified immunity.

Writing for a majority of five, Justice Scalia, observed that the Ninth Circuit's "analysis at
both steps of the qualified-immunity inquiry needs correction."  Scalia quickly disposed of the merits
claim, which was an assertion that the detention was pretextual:

Because al-Kidd concedes that individualized suspicion supported the issuance of the
material-witness arrest warrant; and does not assert that his arrest would have been
unconstitutional absent the alleged pretextual use of the warrant; we find no Fourth
Amendment violation.

The detention was based on a warrant issued by a neutral magistrate.  Due to the objective
requirements for a warrant to issue, Scalia viewed the case law as precluding inquiry into subjective
intent and of providing more protections that in those cases that had previously rejected such an
inquiry.  He concluded:  "We hold that an objectively reasonable arrest and detention of a material
witness pursuant to a validly obtained warrant cannot be challenged as unconstitutional on the basis
of allegations that the arresting authority had an improper motive."

The fact that the Court did not examine the subjective intent of the authorities is hardly
ground-breaking.  What was new–and potentially important–is a the majority's recharacterization of
the role of individualized suspicion.  al-Kidd was not considered a criminal suspect; he was
suspected of having knowledge of a crime.  This led to a debate between the majority and Justice

  In addition, al-Kidd alleged in his complaint that the affidavit submitted in support of the33

warrant for his arrest contained false statements.  Those claims were not before the Supreme Court.
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Ginsburg regarding the meaning of individualized suspicion.  The majority opined:

Justice GINSBURG suggests that our use of the word "suspicion" is peculiar because that
word 'ordinarily" means "that the person suspected has engaged in wrongdoing."  We
disagree.  No usage of the word is more common and idiomatic than a statement such as "I
have a suspicion he knows something about the crime," or even "I have a suspicion she is
throwing me a surprise birthday party."  The many cases cited by Justice GINSBURG, which
use the neutral word "suspicion" in connection with wrongdoing, prove nothing except that
searches and seizures for reasons other than suspected wrongdoing are rare.

If the majority's view is followed in future cases, a broader role for individualized suspicion–and the
use of the objective criteria that it mandates–would bring needed structure to Fourth Amendment
reasonableness analysis.34

Justice Scalia, for the majority, also rejected the Ninth Circuit's qualified immunity analysis. 
That portion of the opinion found qualified immunity for a variety of reasons, including the fact that
"not a single judicial opinion had held that pretext could render an objectively reasonable arrest
pursuant to a material-witness statute unconstitutional."  Scalia at some length rejected relying on
the dicta of a single District Court as controlling, as well as broad historical claims about the Fourth
Amendment. 

The case generated three concurring opinions.   Justice Kennedy, writing separately, stated35

that he joined the Court's opinion in full.  In section I of concurrence, joined by Justices Ginsburg,
Breyer, and Sotomayor, he pondered the uncertain scope of the legality of the use of the statute,
including whether a warrant under it is a warrant within the meaning of the Fourth Amendment's
Warrant Clause because probable cause in that context referred to suspects of criminal violations.  36

Justice Ginsburg, with whom Justices Breyer and Sotomayor joined, also wrote a concurring
opinion.  Ginsburg argued that the Court should not have addressed the merits, finding that there
were doubts about the legality of the warrant.  Further, Ginsburg believed that the "individualized
suspicion" standard had been "uniformly used" to "mean 'individualized suspicion of wrongdoing.'" 
She asserted:

The import of the term in legal argot is not genuinely debatable. When the evening news

  Something I have long maintained.  See, e.g., Treatise, § 11.5.1.34

  Justice Kagan did not take part in the decision.35

  Justice Kennedy maintained that the Court had "reserv[ed]" on that issue, citing a portion36

of Justice Scalia's opinion that rejected the view that Ashcroft was not entitled to qualified immunity. 

Read in that context, however, Scalia was not reserving on the Fourth Amendment claim but merely

commenting–and rejecting–reliance on broad assertions about the Fourth Amendment as the basis for

withholding qualified immunity.
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reports that a murder "suspect" is on the loose, the viewer is meant to be on the lookout for
the perpetrator, not the witness.  Ashcroft understood the term as lawyers commonly do: He
spoke of detaining material witnesses as a means to "tak[e] suspected terrorists off the
street."

Finally, Justice Sotomayor filed a brief concurring opinion, joined by Justices Ginsburg and Breyer,
agreeing that Ashcroft was entitled to qualified immunity.  She believed that the pretext claim was
"a closer question than the majority opinion suggests" and that it should not be addressed in this case. 
She also questioned the premise of the majority's opinion that the warrant was legal, based on factual
questions that had not been resolved about the practically of securing al-Kidd's testimony and alleged
misstatements in the affidavit. 
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